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PREFACE

This document sexs aut e policy of the Governmem of Canada with respect to
the purpoie and prncges of the crminal [aw. A spch, e iz ongee o Canadian
hittory Mever before o the Gavermmen articuated mach 2 comprehengive ard
fundamencd aremern concerming s wew of the philceophical oderpnnings of
crvviral Law palicy.

Coaewds s Crmniral Code i orte decadss ald, ard the commen B onowhich © s
tased spans centurics. In recerm years. the need o reflect upon dhe basc
weumpLicee: of our creminal law has becorme aprarest. Growing crame, prowing
publc corcem about crime. prowing public cxpendtunes for cimirad jusice, and
Frowang doddes abednm che abdicy of the crimenal juance sysem e sohee The
probem have hed the carmbwied efleer of conwincing (ederal ard proswenl
Minisers respomible for crimingd justioe of dee need for a charough review of
Cargdian crninal (2w in all s aguerrs

A 3 resdr, dee Cepartmenn af |ustice, in cooperatien with the Miretry of the
Solicior General and in cope eomultation with the prosinces. has ombarked on
the Crimwnal Law Feview. This Review wil begin wath recommendstiorn of the
Law Fefomm Commission of Canads and will require decaied examinacon af all
subsranewe and procedural aspecrs of Canadian ormenal b

The Criminal Law it Caradlan Soclety, imucd ac dwe outset of this complex
procests it xirmed ac provedng 3 basic framework of principles within which thewe
more specifc imees af cominal lew pelicy may be addressed, and assesed,

As Minister of |ustice, | believe thia statement gliers the foundation for a crodibie
ad effectve oriminal law, reflecting dhe needs and walue of Canadian womecy.

Hangurable |ean Chraden, PC, M P
Mirfster of |ustice
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EXECUTIVE SUMMARY |

EXECUTIVE SUMMARY

Parc |

Cudines the background of the Cammal Law Rewwew arkd ebentifies the aire af
this paper, which are 1o

Prowde Canadans wath & surmimacy outlinge of v eontext in which
crivinal bow policy dhaudd be vigwed:

Agriclare 3 statement of the appropriate scope, purpose and
prineiplet of crirmdnad laow, on dr basis of a discussion of its basic nature
and philosopdecal urderpanrings, and

Give an indication of the general impliations of endormng the stace-

menl & weope, porpase ard peinciphes, in andér to proside pusdance far the
mpre speCifs decisicons that mus be taken ac thie Revie'w process evodves.

Part ||

Anglyticlly discusses  crime orends.  vanos explanatons  offersd  {oc the

phenomenca of oatrme, ard the mlicy resparse made 1o chime by govemments
awer the post seweral decades

The Canadian ewperence & sesn a5 simdar to that of most westem demooraties.
WAL FespeT Do

the vasthr cxpanded scope of 'crminal law " taken n ics broad serse, that
hac accompanied growth n publc sectes vivabedrment in the =comemin and
socil spheres;

the birpe growth i creme. esporadly n the lag two decades, as the past-
war halrr boom pamed through adolescence oo early  aduldhond:

the dedvcacon ol increaungdy large uronwnd of poblic sectar msoutes ta
crimiral justice FyFiom activices, cepotially police:

the exigence of canficting prepures ta further expand resowoes o ofler
proaecton of che ofe hard, wnd 10 cighten ue or re-abocats rescrces in
ey of francial corsorarms ard doubts abowt the eflicacy of traditional
jFtice sysiem activitkes oo the ather hand:




CRIMINAL LAW REVIEW

the trend Lo rety moen k=i eo inpesonement as the pomany sancoan Tor
many lorms of non-vickent property crimes | while mamntaining o mcreasing
the severicy of senrences For offerders neobsed nocnimes of violenoe,

che propersicy of the Canedian dstioe sysiem 1o respond oo crime by a
greater averall e of mprsonmed conpared o e bee systern ol
many smilar countrics, ad

thve prowing recegnition of Lhe inberretiediecs of the ol law ad e
VA COHMOCneIns That Lonsticuce e crmingl iestice sywem. combsned
with cantinued ar intreaed terutwity LA ssees of noerpovemnenel
jurisdicTion

Moy of these [aceors will cononoe toonfluence the general shape of furure seengs.

Part 111

ldenedies soven mapor concers chac encompass the wide range of specific
crocstd, preblemns ad cormplanis eith respect co cevronal law ard the erirnal
juwce system These congorms inwabee

The effectiveress of e crindnal law m cormbatiny crave ad comreciy
Jiforders,

Erharerig the effectiveness of preventive neasures and alternative
Pritstares len coercive and incrusse than the criminal Law:

Trex proper robe of the vicolm nothe comral law, ard the vcbm’s mseds
ard treatment in the crirreal JUSOREE SYSTEIT

The halanee betwesn powers granted to crminal justice apents and the
righes. ard lberties of indivedals;

Accouniability n che cxorcise of discrecion ared in the use of publc
resolnces o acheees chyectives;

Sertencing ard poft-pentencing proccsses. and

. The proper scope of the crminad b, the proper purpose af the

crminal law. ard the distinctions chat showld be made botwaeen the
crrminal law and other cypes af law or soodl measunes.

Part |Y

Addresses che undertying quosiian af the proper seape, parpose ad abjecewes of
the crimmal bw, by disungushing {our subsidary sswes:

Wo'ith respect 10 the purpose of the enlrmlial law, the paper concodis
that:

" the crerinal law a2 the creninal justice systenf MusT purssl Cwe Magor
sots af purposes Ujusice’ and security
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¥ Crimina sanchoms, whether jugied in tenme of mwhianan or rerrbaowve
ars. are pricmanly puonitive in naoee, and are wedaestoed acsoch both by
tocimty anct by thee e whaen chey are impeosed;

* arceprance of ceobutiee juscications far punishment mplics neither
rejec e o otibtaman [ustifcaters for punishimene, nor owe aCceprance
o1 harsh, cryed or vindciive Tommns or level ol ponishment . indecd, the
rertrbiyes approach 2075 a5 a brake. in setcing 3 masimum perrrosible
it on punithrment that rnight atfecwise be cabyect 2 o wch limit i i
pursut of various udicarten goads such a5 debermenco . InCapacitation. or
even rehakwktatan. The deonguedees the comcepe of recnbuties i
that of vengeance: and

* the necessmy of pursuing chese rcain. and  sometimes-conflcting,
PUrpTts requires an approach to be developed for defimng the proper
pairt of balance.

1 Wih recrerr (o the proper scope of ciminal law. the paper concludes
thar:

* o1 makies somse 0o diRingush beoween che crmimal e and cther foems
af seeial contmal;

* the major criverion for determining what corduc L merts retnange (ran
the crwnind law s whether the conduc causes or threaters somous harm
o ndivicigls or society, and

= gy sch pritera’’ are in reality anly guekelnes, becagse dweir recescanty
penieral level af absracion aways leaves room for nterpretagion. and
because the judement af Padconent en what comdoct & 1o be reaced a
cryminal cannor be bowred by anything ather than corstitutonal Bmics.

3 With respect 1o the concepes of rexponsizlity and blame, the pagar
comludes char:

= i j5 wital to retain a stardyd af redeeribdicy ard Faolc in che crinmal L
berace of the irmpacc of the cnmiral proges and crminal @mregions:

* L is imporant 1o define clearly the standard of responskilivy required by
mach crminal affee; ard

o i orvar desicabe o confine dhe cominal lawe to acos commitoed by
fividuals againg other indreials; raches, 115 adwsabie (o prosse for
the liabikty of organizations, and individualy acling within arganizations,
whpre perices barm ta an indwdual of 0o the general good B Cansed or
threatenod

4. With respect 1o the limits on the pawers and sanctions oF eeimingl lae,
the paper cancludes thar,

4 the principles of stice, necessity and scoramy Naukd be corgidered o
gaoermining the mews chat rmay legiomacely be employad by the criminad
law and the crimnal jusice system o effect s epk:
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T jumice may reguers the crimeal law ta respond o wome ogndht —
anything less wiuld be inapproprane:

* e cabsrannee and procedural limicng principdes wiell kncwn oo crimmal
laws 3t A5 refiraiiis o M Exienl b whsch the 3w and the spseerm may
lepormacely pursue dee 'spourty T objecTives:

= g is unjust to go bBeyewsd the minimum imerveimbon retecary for an
MherpelTe arkd apEropriate response o bt made 1 criminal condiuct —
{rom bath a oditanan and a retnbobve perspestive; and

* rhe enien thar recdes berween the ueece ard securicy chyecties
requires the crrninal law ta serke 2 delicsie Balanee.

¥ tunmary, the crorminal liw hat the postve abjectives of conteiboeng o the
promotion of 3 just, peacefd and zafe socssty. Cjobee’’ and CCsecurity'
objercyes. | robe in pursding the secunty” objeccives s imined by applicacion
of ;e prnoples of jutice, recesury and econarmy — Erinciples which reflect tha
congcepr of criminal law A5 sacety s wkimate recourse aong the spectrum af
nformal ard formal means for infleercing ard respordng co cordect  These
principhed restrel the appecpnate sope of the erimmnal law o conduer which s
culpable, sericamty harmiul, and penerlly canceived af as deterymiz of pontherem
They restnct dhe approprare form and amount ol powsers and sancoons by virtee
of wel-recogmired kegal righos. lareely ol a procedural natwee:, and by the prosump-
TKHT agarisl any ncrusson neo eddivedial nghos and freedoms. wunless 2 bunden of
proaf can be discharped by the sote which dermarstrates on reasanable (acol
grounds that such intrusian is nesemary. Furthermore, the imnmon mo not
excepd The minimum necessary arvd Fdequate in e Circmstances

STATEMENT OF PURPOSE AMD PRINCIPLES
Reecoprizing that:
In the Charter of Rights and Freedoms, Canada has gusrantesd

certain rgheg ard resdornt commaiant with the Fube of bw and with
princigies of justice fundarmental to 2 free and dwTeocratic sockety;

Canada has, In addition, undertaken intemational obligations to
mainkain cortain standards with respect b il arltiingd  |uatlcs
SyFFtarm;

The ariminal [aw is necessary for the protection of the putdic and the
etablhment and rmalntenance of soclal oeder;

The criminal law porentially invohees many of e mosc serlous
fortrt of intarfersres by the state with ingividoal rights and
fresdomd and

Crivanal Liw Pﬂlllll:r should be based on 3 chear a.p-prﬂ;i.al'.in-n o Ehe
furidkirrrital purpose and princdples of ciminal law;

It ¥ appropriate W set forth a2 staterment of purpose and principhes
for the criminal law in Canada




—

EXECLITIVE SUMMARY 5
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Purpase of the Criminal Law

The purpose of b criminal baw 13 e eontrbuce o the reaibtenance
of & pust, pereful acdd sl society through the esablehment of a
syttam ol prohlbitkons, aections and proceduress oo deal fairy and
appropriately with culpable conduct that uses or Hweatens werlous
harm to individusl or aockery.

Principles to be Applied in Achieving this Purpose

The purpose of the aiminal law should be achisyid through means
consotant with the rghts st forth in the Canadian Charter of Rights
and Freedomt, and it accordancos with the folowing princlples:

(a] the ariminal law should be employed to deal only with tha
conduct Tor which other treans of sodisl contred are inade-
quate of indpproprcte, and in 3 manmer which interferss
with individual rights and freedorms only to the sxrent
rescassary for the atainment of s purposs.

(b} the criminal iaw thould chearly and accessibly set forth:
M the nature of cotwduct declarsd criminal;
(i} the respotsdbility required to be proven for a finding of
srHiminal liability;
fe] the criminal law should also dearty and accessibly et forth
the rghts of persomy whoge lhesry 13 pur directy at risk
thwough the crimiral bw process;

{d} unlbetz otherwise provided by Parliament, the burden of
praving every matertal slerment of a orine should be on the
prosecution, which burden should not be discharged by
anything leg than proof beyond 2 reasonable douhbit;

(e] the erdminad law dhould provide and chearly definge powers
necestary o facilitats the conduct of criminal nvesHgatons
ard the arrest and detention of cfenders, withaut
urmrraronably or arbiganly interfering with individual rdigho
ardd freedonTs;

i the criminal law should provide sanctions. loe crimilnal cocduct
that are related to the gravicy of the offende ard the degres
of regponsibllity of the offender, and that reflect the need Tor
protection of the publc against further cffences by the
offender and for adequace deterrence againtt Umilar offences
by others;

{g} wharaver possibie and appropriate, che crfminal b and the
ariminal justioe system shoubd also promate and provide for;

{i] opportunitkes far the reconelilathn of the vicOm, com
munity, and offender;
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(il redress or recompenie lor tee hammn done to the vicom
of the offence;

[} opportunitdes aimed at the personal reformatoen of the
offendar and his reintegraton into dwe community;

(h) pertons found guilty of dmilar cffences shoukd receive sinmilar
sentanc= whete the relevant cicurmatances are el

i in awwrding sentences, preference shiould be given b the leaat
restrictive alternative adequate and appropHate in te
Clreurmances;

(} in order to ensure squality of treatment and accourtability,
dpcretion at cridcal points of the oriminal {ustee process
should be governed by approproce conerob:

(k) any pwrson alkeging lllegal o kbnproper treatrent by an
cHicial of the criminal jutther: pystemr groulkd have ready acoen
to & fair investigative and remedial procsdure;

{l wherever possibe and appropriats, opportunities should be
provided fer lay participation in che criminal justice procoess
ard the deterrnination of tormmumicy hnberexts

Part ¥

Explairs same af the irglicatess of the propased statement af objectiaes ard
principdes. taking cach of the cloments of the stacement in tom. The spacific
recoviwnertilion af the Law Reform Corrernison of Canads chat a clear destinction
b drgwn, betwseen real’’ crimes ardd other ofiences & endorsed in orincipee i the
pokcy cracement. The need & renufied, in this eevvtaar, 16 drect artetion o a
number afl isues rat exphcitly addressed by the Law Feform Commission. in
order uo achmeve the mom effecove and approprace disencnicn in hght of conweerms
aboutl praceeal mactiers of sdministrapen, enforcement, and stabutary kecation
Troe approwenately 306 lederal manees creace offermes, orly a small proposion
af which weaold be seen ac ' real’” crames, the implesrentation of this recommenda-
zign wil. fawr: to be yndertaken gn an imcremencal and long-term bass. primanty
through consderavon by ndwidual departrents of the paticolar statues chey
Fmirester.

Part ¥l

fwrnmarizes and corchudes the paper by reiceravng the impoemance of emplaying
e congept af restraint i1 aadresting the speedfic crrminal v toees 0o e addressed
aver the nesr several years by the Crimingl Law Review. The ahility 1o comlude
e cverall process wath a cnminal law that s credble, cffective and rellegie
of the imerests and valised of Canadiars Pequires the urderscanding ard sappor of
the public ac large. For this reagan, commenc and reaction [0 the conCems BT
Torward in chs paper 1= viced
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l. INTRODUCTION

Should farnily degartes, aftan hvedving wiaberce or threars. be dealt with through
crimanal charges, or thraugh atoempts oo reconcike the partiss thraogh sedal
service agercies! Shoud so-called ' victimiess T ar consenual’’ affences such as
drug abwie, peoatitutien, garmbling, ar parnegrapiy be crimes? Shoud the criminal
process be involed in caset of minor property alfences whare the offender =
wilng ared able 1o make resttution? Shoukd 2 corporation be Lreated as criminal {or
ignoring s ablipatian Lo proceee te eresarrmenc by repeatedy paying regulatory
fires’ Should 'plogbarpaning’’ be encouraged, taleraced, of farbsdden? Sheald
laws be passed 1o exempt pokoe et Tthor poace ollice from some laws in
Bt Cifcunetarces’

Parliarmenc arwd dhe public will be asked to comider tiues swh o these cwer the
1eeaT severad years, ac e furdamencal review of Canedizn oimingd w procesds
The mwues raked abowe are cnly examplsd, and demorstrace the reed {or e
Faaviaw 1o address base questions conceming the wery nature of the crminal law n
Carvrlian oty These more bacs quesoons require us to reflect on

# the purpose ard prnciphet of the cramnal Liv,
= the proper scope of the cominal by
* issucs of responalility and lawlt; and
* jsqueEs CONCRITHNE the kengths oo which the crimiral bw can keitirtsly ga n
porsiic of fs chjectives
Thit pageet & the o major sacement rom che {ederal govemmont o these
el imare.

|. Backpround of the Criminal Law Review

Thae Crimnired Code of Cwobs wat appeaived by Parkament in 1892 Smce then,
the Code and ooher Federal crminal legigation hawe been the wbject of w1 simest
CoOnMLLE proces af piecemeal and pacchwork amendmend

In che past few pears, the tombioed effect of a numiber of fartor convimeed
Eovernments that prorcy had 10 be given o the complés job of owerhawling
Canadian ¢remirml bvw. Canads, Mee other Yestern poo-mdstrialized mancns. has
gaprrionged in the part e decades 2 eootirmed grawTh i tradmeonal *soresr”
crirme. growing puble concem aboun che apparent breakdawn in social controk




R —

] CRIMIMAL LAW REVIEWY

Lespricaly as ahoowm in mming wicbert crime|. the omergence of rew foms of
sopfwsiared whvie cobar acd organized come. escalating costs for che criminal
iwFtice symem ad grovwing doucs sbout iTs effectiveness, recuming problens n
prisons and penivermiaries, 2wl incereified debatss abwmst dve pecger poanc af
balance becween Civl liberues ard nediowdual rightes on U one hand, and rawers
gramted (o crrminal juttsie agemnts to peevert aod dotect crme on the adear hard

In ches climare, doubts came increasingly co be rased, nor emly abewd Zpecilc
eepaces of the sansces or the crimanal pettice system, Wil akeo ghout the basc
asmmptions and arientation of the crminal law 2z a whale

Wy these dowutas have been twaiupht ime tharper foow in the past decade, they
represat th culmination ef mary years of commissgns, nquinics and Commitzees
which have examined waricus elerments of the Canadan sestern of poies e
Canfederatsan.

docd, for at least the past free decades. che Code has baen the sobwecr of
cruasm. The Archambadt feport of | 730 cred with apparent appraval o rsolu-
tion patied by the Carsdian Bar Assaeistion complaining thag:

Since |B%2. the Code s been ameqded pear afler year, here and thee,
samething added 10 one eclior, =omething waken from ancther, wich many
cncirely new secoons and eeen Aew smatures of 3 gamnal narune fdded Chne s
rerundad cf an anoenr edibes 1o which additions have Peen mace. panned
ber roay archioecrs ynd carr@d oy win lilte regard 1o the appeaiance of the
completed slruckure. The to-Calked reviian o1 906 was a consalidaton ratler
than a =vision Wi'e Lherefore recommend thar represcnoacions be made a the
Hirster of lumicn uCgrE upan him che TECCRRTY of 2 complete eevipan

In 1947, the Crirneal Law Secoon of the Coanmisoeoners on the Umnilarmay of
Legmlation resalved “that 3 commistian be appeinted to undertake 3 complete
recodificacon of the crimingd law and @ rewsion of the Crimnal Code and
Ay stanupes

Surh 3 Commizman was in fact apponted n | 949, and the (e of ies labourt were
ngorparaoed in the recodilied Crminal Code of 1905 Tle Committkan's
mandate. haweser. was limeied 10 consideratean of the arganizagion and form of
e Code. radher tnan (4 wbdiance

By 1929 che Report of the Comadian Commitcer on Covractions 4Ouimer
Repcrtl felc T recesmary 1o recommend Ythae dee Goverpment of Canods
ettablish iy the near futare a Cormmicies or Boyal Commedion 8 examane the
substantive oriminal L.
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The sequrees ool this peecunerwbilion wis the Carmnities's corviction that *sach a
comprohensive exgmination of the Crimind Code and relaced Canaian statuoes
ard thar body of ‘guasicrminal’ law enacoed by the provinges s a rmarter of the
preaccsy urgency. This saarenaocd wis thouste co e necessary far a nomber of
reatend, reluding the Eelief thar “woforcesbds leislation i harmfd snce it
teaches dfarespect for the bowr ' the cxitence of 'consderable evideroe 1o
sugeest chat w protubeone cemain knds of conduc and iImpoung crirmnal oo
Lo L SSEurTErHDE, Afe May be peovidiong e mese eflective and cormupting
publicity far the practice rather than the prohibition” . the present availabiley of
“"adequate knowledge of glarmg deficicncics in the existing system . ard the
COMEDan that ' rermme Cormimeodily errplapad (o desiprare cramet e ot adequaitaly
deteribe particubar kinds of activity”” @ failure that may Imit “the educadve
function of the orimenal process ™

In 1970, Parksment retpocded by erseing kpebnicon steabithing the Law Redarm
Commigion of Canah, whose mandate ranged from “the removal  of
arachronisms and amomales in the w10 'the development of mew approarkhes
0o arvd v cewcaps of the law in kesprr with ad respocione o the changing
e ol modkern Cangeian socicty and of indradeal members of thac seciery. ™ The
Minister of Justice of dhe day made te suggestion dhat 'ohe Commission should
have a cornplete rewrng af the crimnal w5 ore of s e prajeen”, in light
of hiz wiew that “the Criminal Code of Conada . & inoneed of thorough
b ek eeping . thorough revisien not merety in the lawyer’s law as ic applies oo the
Crominal Code, bur alse i rmany o the Coda's sooal agpeeres ™

The Commission s frst Rescarch Program [March 1972 noted that ~ac presenc
there i Confusion and controyvers aboor the foncters of the crrminal e, Thos,
the Carrumition will ttudy on a ¢ontinuing base the purpaisd to be sarved by the
criminal [aw in Canadian society . . . Witimacely, a condse statoment of ams and
purposas may be forrulaced for neorporacon schin the mradocoory seeioms of
a remadled Code ™

Chwer the past re yeard, the Comrmcaan has poblehed eighe famnal reports,
errimen werrhing papert ard 3 hedt af sodies with repect b vanare spects of
subrsantive lgw and criminal procedure Some of this wark, rmelated to speafic and
fairty cedhnica macers (contempt of cowrt, miscellanecis procedural aviend-
menes), whade ocher elemeniy were concermed with B qustam of philosophy
are] pringipht (scope af the criminal e, puidednes for depostions and sentences,
NTHW B TH e release),

This major ieitiatioe in lyw reform paralicled effarts undertaken i other counories
— the Uhmed Scares, France, ¥est Germary. and, o a lescer escent, Grear
Bnrain amd Ausoralin — ra relarm and revamp creningl By w2 comgeshermiee
LY
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And st & complainis kot oirecesticy canypicanons, wacossiobe | .
anachronetic provmicns. and tochnical complesities nicmed all those exercses.
s 100 o] concerms of 2 more @eneral nacure abowm the credibifcy, kegimiraey, and
el Fer Liveemtemty o the low, @md abeat ene cery purposes and objecoves poseed by
the law.

These itoer concerms bed the Parliamencary Subcommtiese on the Penentiacy
Spseem 1 Carads (1977 1o canchede that the crimsnal juscice system

lachs any clear o acceptable gowerning conceplion o what we a5 a SO0y
inteno e accarrplisk onder the rubne of crrmmality” @ ad we Lan Saly
achirst: juarice. i 3 raocnal senee of thar very sigreficane cerm, chroug a myor
cererdrnent Lo fundamsental refar Aeform of aur prsars choald be
ree more than one part of a thorough . open ind recessardy punfol casdid assess-
ment o what the criminal justice systemn ought to do. (orignal emphasis|

Shertly alter the Subcommittes Report was tabled in the House of Commaons,
the then Charman of the Law Reform Lommission. in a speech o the Canadar
Congress of Creminakepy avd Correcoens, o ged 'the Parwment of Canada o
dectire o meratoriom an all rew lepElative propramaned sed theic asociated
MM rative SUpEOrT Sysemms that nvobve crminal law reform. except in che area
o cowt procedure ard of evidence.'’ This maracoriomn showkd be undertaken
became of the absence af ane fundwmental thng: “a camprebensise etice
palicy”’. Such a lack. the Chairman concinued. *is nat just an eigsynoresy of the
presenc EovEMMment — no government 0 Ceneda or che occiemal workd,
the best of ey kevawledge, hos ever st down and remewed whsre we Rave b
v the arey of criminal jugice, evaluated the expenence ard Lhen developed
pragramemes desgned to make future expericnoe canlom (o kngwn, articuared
future goals.™

1. The Criminal Law Review

I respomse 1o this crain o events, some twenty federal and provncal Ministers
responsdde Far the varows agpects of the criminal justice sysoem 0 Canada met in
Ctawa and omanimousdy apreed r Ocese. 1979,

ihar a thorough reyies of Uhe Coming Coce shoubd De undarraker g5 3 marges
of priorty The procipes of federal-provineal copperatior w Yirmly estiflehed
ano mows ggreed Taas rke: rewiew shondd encarrpass bach substars <= crimnal lawe
T Lomina orocedo ey

Ad a reun af that apremnent, & decaded progesal was developed by the Federal
and] prowincial govemments to ukch an accoberated review aieed at expadeng
che enactmenc of 2 modern, responsive ard offective Caradian ciminal law.




INTRODUCTIOMN I

Beginning with recomensndanont from the Law Reform Commimion, the Tederal
OvEMITIEM — in cooperation with the pravinces — Al syscermanicaly examine
all aspeces of Canadian orimingk . By the end of [9B5, te Law Relorm
CoATuTesson is scheduled 1o caomplete week: 4 rrsece than Fifty individuiel projects
adudressing the substantive and procedural aspecs of the lea. The panesment will
analyre thess firdingt and present proposats o Fariament in logieally-connecoed
policy grouprge. [0 enable de coordnared ard timely implementation of the
Freview prooess

3. Aim of this Paper

A the firs formal substartive sratement by the federal govermmsa with respect
to the Crmiwd Law Rewiew. this paper s intessded o accomplish chree major

goals

2l ro gve Cargdans 2 wewnary cothie of te conoexe in which crimeal law
pobey should be wvivwed:

B to arteuate 3 watemeort ol the appraprate scope. pUrposs and principhes
of criminal law, on the bass @f a decmdsn of it5s base mature and

phecsophicad underpannings; ared

€1 @ give an indication of the gereral implicadions of endoning the stateme
of scope. purpase ind pencples, 0 order 1o provide guidance for the mor:
epecific decisions tat must be taken as the Review process cvohaes

In approaching the cask, the paper sdopts 3 sharper and deeper focus as T
progresses & Funchmental reapprasl requires consderation of 2 broad rangs of
goesnars, [ crimaal law is undersood La be ane posible response oo thoss sotial
prablems that rmarsfest themsehaes in the farm af erirmmnal behawour, duen onc
must begin with 2 general dsogssion of crme in seciety. Having Set that conoest.
he focus can then be sharpened b malare the coment problems posed by crime
for Canadian communtics and the Caodan erinmnal justice system Fimally, the
facus aof the papser will be sharpened further to corcentrate an the ways criminal
law sel can regpeand ta these prokbems,

The forus of this paper ¢ pregrasuvaly sharpened 0 this manmer because, abbeagh
the crominal law is only ot component af e Many Recessary responses o Crme,
it is the respenise of the crimicad law that is the subjecr af the Review of wisdh dhis
paper forms a2 parl. It & only after che question af the rature and purpose of
crymiinal lew has been answersd thar the Aevew can comsider che host af spaefic
SIS oL ITILSE axckdress in the cornming srewtths ard years.
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Crirminal ww and crirwial lw policy are matlers of nderest sac only oo vicoems,
[odges, [Iwyers, pokie, cofrectiane workers, and crinmnals, boe ass oo all
Canadigns. This paper & ween as a means both of informng the public as ta the
issbes and pricciphes irvoheed, ard of prostdies a framewsrk for dscussicn o1 those
e ard prirkiples ad tre Crtunal Low Revies proceeds,

h is only through widespread publc wppen ard underscanding that the crimingl law
will adeqatcly rospore 1o cur noods ane reflect aur wlees 25 Canadiars b
hoped that the paper, mawed at the begnnng of 3 long and difficull process of
exArminalon, wil 25251 in realizing these airms
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. THE CONTEXT

Tho purpass of this Fart of the paper & to give an overvew ol Canadan cnnmna
law and the syscern char has grown up arcind T, wichin the contest of an evalving
Canarts avt' a2 chanping workd. 2uch an avervies shoukd assisc one in gairng a barcer
appreciation of dwe kinds of chabenpes with which we are peesently faced, xw
carsedquerntly in astesang the advsabilcy of adopung sarous proposals amed a
mieeting those challenpes through crimmdl law pelicy.

Ta s end, this Farl atcermpts 10 desonbe, a1 an analytical way. a numieer of the
principal factors and crends that have 8 spmilcant mpacc on bath the corrent
Canadian srusten and fuosre posskilities  Taking this ghobal appraach shaud gligw
aur press problems to be viewsd 0 perspecove, by directing atcencon o the
key principhes and dwemes in Canadian crimnal b dusre the e,

Ask most poople whiother crime” oo grown morecent years and ey waolkd
reply vet, thar o has jumped sgmificandy  Aregdin 3 way chey waukd be Aght. sk
moy peogle iF morz than [0% of all ceimes n Canec, ek violencoe and eney
wokd reply yes, most defircely  And they would be wrong The next two
wrtians present same (pures corcerming crme and the public's perception of
crime in Canadan socicty

I. The Inckdence of CrHme

The Owmer Repert (1369), after emering the mandarory cautions carceming the
dangers of relyving on questiorable and efien saresste — offinal s@Etswes,
referred Lo the Face that the rate of cocad convictions far all efiences grew by an
astorethng 2500% n Canad borwsen |901 and |965. Bur dwe Report hastened
to ogint gugt thag 98% oof chis poral increase tock the Tomm af swiwiary camic-
cons — for lew sanows crirves — racher ohan convictions far indictable oifences,
and, further, that % of the 9% was accounced for by uaffc offences.
Therefgre, whac these avergll canvictian figures artest 16 rmanly, then, 1S not ar
upsurge o aokent or predatcry come o @ phenomenal increpse nothe e - and
cansgquently mipse  af motor seheks,

A @ cavunanon of the rrepd wach respect oo Conecnods Tor indicabhe offences —
generally the mare serows crimes - treawsd an ncrease fram 165 per [0, HK]
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popotancn 01301 po &05 - | 966, an increase the Quimer Cormmdbes spec Wated
wias due in larpe meawre to ragEr sac and econeemic charges such as neneased
urbanization and indust aliraton

The Guimet Bepart alsa lound that the ¢ornction rate 1or indictabie olleres was
quice stable berwecn 1950 and 1986, with norcases larpely accounced for by
irerelset 0 the propomme o yourd perscos nothe popdanan.

Bl witwn the indiccable”  category, cowres apaifst  propecty  greaty
cupambered cAmes agaimst the peryan (vialent comest. ard the comparative
YHHENL PP CONyiCTHAT rate n Canada was significancly bower than chat in the
United 3taces. O this bass noted the Report:

The temrarive Canclusicn b Be drawer . i that Canada has ot besn eRperecing
a marked ncrease N oserous cne. Tae dramane neregst inochis cennary o the
conyicuens le- all o*endes Lageq colleglivey has bBeer argely an ircrease n
canvicoans Fzr minor aflences related 1o the growang use of he automakbie A
d:ghl: ncreawe 0 the maral mte of indictabbe aregiaars ie the pencd wnce 1950
P been L result of an ncrease e U -atey ol poarg men o1 of womer o all
apes whon has o'fsec a steady declne in the Rces of met beyord therr nid-
raecines YWhen cthe disenbaoan of ofenckers AMIORE vanous CALERoeas af
Caeriowe''. e irddicrable, cTences was eairned it was fownd 1hat nonevceerd
praperty ofences, as detirct [Fom vialear effences dreced agunst persons.
CANOPYE To predcminane.

Thesze “indinga urderline the darger of :dlackng much sigrifica<e 1o repors of
annual fluctuacans r anfamibiar soaciscs or of extrapalacirg -o the Canadiar
srparkar the muck-pubdcired rrends of <nme m lwege Leed Staces aues Flang
of 1the creunatances ¢ ied a causes ol the aaparetdy rsiag United Staces cejine
racg-s are cicher absent or much et sewers n Sarads

Dureig “he pericd 1366- 1980, howerer, Lhe rate of crrne i oath the @mlent and
rnoreviglent ::t:gnriﬁ has grawm ggﬂ"l'u:an'[l:.r — 3 @t that resgures
re-eaamination of the analysis contaned n the Sumer Repor,

The firse comment made 0 Charmec's chapier an crrme jooncerng the ok of
rediable informatemn) &, if anything, mare appiicabhe tochy There are ro dita o1
corwirtions sirce 1973, Cne mus rely on reporte made 1o police — reparted
e, nat conyecrions. And the ralabboy of these s has besn qeestioned.
Fartunatety. lederal and pravincial Ministers responsible 1or crimnal justice hawe
raken sceps 0o remcdy this souarion. through the escablishment of the Canadan
Centre for Juste Sratsews, bur the arganikation was oy =217 up ot mid- | 981, ard
is mar likely o have canviction data before 964

On che bass of all elfences (federl, provingial and municipall reported to pobce,
hawmwer, & appears thar catal affences have grown by 7 1% becwoen |970 ard
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|98, drom 3 total of | 574, [4% o a 1eoal o 206920159 [eacludng traffic
offorces. bur nduding summary offerces, oifences under pravincial and manical
law, and under federal legslanon other than the Crmingl Codel The race of all
affences reparted to the podce per 10000 popadacion has gone o 5270
showing thar some of dwe overall growth in reported offerces & attribuotable bo
groswth in the Caradian pedanan.

The propertion of Crimnal Cede affercs 1 the 1otal of offences reporeed o
police has chatged fram 70% it 1970 zo FE% in | 980 — a lact that refeces
growth in gmost all taregories of crvme 0 this period. excepe for prosoncial
offences and municipad bydxw offences (The eieer, inany ewent, are naL
Ceries ' in the carsetulional serse — a powt o b dscumsed later),

& rloser examiration of the Criminal Code offece rapoed to police shows
ugmiiecartt grawth i both property and wolent oene reported, whether cxpresed
i1 abpohme numbeers or morates of repovted Srrte per | ). THHY Canankars . FHore
decaded figuras relating (o geecific ollences appear to indcate 3 geady grawth n
vasT property crenes thrcugheut this ten-year period. Races of reporved vickent
CrMmes are ot 5o consstert. and the growth i cectaan siolent crirme, soch as
rabbery and wounding, seeme to have levebed off from 1975 ta | 980, folicrwing 2
pericd gf significart weregees from 1970 o 19975, The murder race has acrually

dropped since 1975,

In comparison with the Liniced Scates, dw rate of property crmes has grown at 2
scriewhar laseer pace n Canads. Fer sarme affences, dwe per capaca rates in boch
COUMFiEs are now quite similar In the case of crimes af wakeice, kaweeer, the
reverse o e, and the difference becween the T coumries has groswn greacer
In 197%, lar exarple, ther= were 4.7 cromes of wolence Inothe Ulited Soares
far cvery one such crmae in Canada [afcer takimg imto accaust the larper LS
peopaalaren).

H mug be streseed that these finures reflect reperrs oo police, avd de not cake
inte accownc dhe fact dhat there is a progressiee attrition’” af cages thraughowe
the systern. That o, only a pesoan of affences 'reported to police’” resstt noa
charge actuaky being laid agginst someane, and fewer soll aeroally resolt in a Conwi-
mon, Also. soatistics of crmes reported o the police are comidermd of
fuesionable walidity. The increase in sflences cowud be ar beast party amrborakble
b9 increases in police manpower. better record-keepng, vl we of mare effective
podiong and communicacions cechniques. On the other hared, victimization surveys
iuggest that a sizable prepartion of soime crires ga unrepormed o oo,

Cespire all these qualificacions, it is chear thac there has been 2 large ncrease in
crirre ower the contury, umd espenally v the past ceo decades, although recenc
years indcate 3 gowing down of the rate af increate n e of the mott traubing
trimes Further infoemation iz presenoed in Appendiz B
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2. Perceptions of Crime

The figures in the preceding section represent the best infarmartion avalable an rre
cotem of crime. problematc chough thae aferrmasan e, |t woold apeear,
hawewer, that the peretral public perceives the extent of crime as bring much
worse than, in facr, it is Most poople are lamikar wath the resulis ef opinian
srveys showng that a large maponiy of the pubhe wpposis 1tbe wse Gl harsh
sachowd ar believes that the courts are toa lkenient  Fower people are Farsiar
wiCh griteues of chose suroeys which suggest that the cesuis aught ot 1o be 1oa
heavily rehied wen.

Une source o cricciem 5 that, 0 forcirg ~esgannoents 1o cheose between twa ar
e posable answers oo dinply-phiroed questicn, an arificial and misdeading
senwe gl certainty is injecoed 0oz the resuls. Ths. f pecple are asked wheeher
they do or do ot favcar Che dearh penalty, ane set af reponses s received N,
liawerver, mors detailed, complex and specitic guestons are posed . the apparent
Icwes of support for capical porshment o redoced syroficantdy. Secandy. cnrme and
ernmnal potite appear 4 rank as majar conoemms in scomee sureeys that ask people
03 reseore oo a Isc of possible concems on whikch orme’ appears a8 a catepery
. zn the other hand, pecple wre arnply asked 10 name their ghied congerms —
with no hnes from 3 li; presenced 1o them — come ar ciminal justice are wery
rarely wolunteerod as an answer

This, the respanses to surecys are. in some measure, determined by the way
ir which guestons are posed. For this rexses, acoiodnal surveyd about these
ceeriplen and ematanal iswes shoukd be imerpreoed cautioudy

Mear the bagnirng of the Crrninal Law Beview, 2 sumvey war commsgianed to
esplore the percoptions of Canadfans about odme. Thes soeeey was Lague In
Canada, in focusing on percepoons abaur the actud seate of crirme asd warkings of
the crimn pobce systen, as disting ‘rom more comman Questions abour
oo’ s attimodhes or opinens abowut whar should pe done. Tre cubjeces on which
arswers were saught had some " ohyjective’. aLuireal meference paim |bearing in
=i e dilficuities af a saestical naties mentioned abowe and in Appendx B
In February. 1982 more than 2000 aduc Canadians were asked 3 serws of
questians abour the extent of wobent crime, and semercing and corditioral rekease
practices in Canada The resubss indeaced chat. generaly. Canadiars wactly
ower-esomace the proporvan of crme which imeskees valerce, believe morders
rave irreaded unce Padornent abalished the death peradty jwhen caey hawe in fac
cecline!, ared chink preoper rekaased on, parche are far more Beely oan i face they
are Lo camiml alest cremes woon afier rekease.

In shor. che image Canadans hawe of crme s a wokent one — far mare walenc
than sLansis mdkcace 15 the case. In Fart. anly dx to eight percet af all repored
cri—e it viokent. The “averzge’ Canadian believes thac the smuation «5 seven times
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a senous. thar mare thar hall of all crime s viglert Twaethinds of Canadars
belisve Turders hawe ipcrexsed since | 976, when r fact they have declimed.
whether moasured in terms af nomeers of incidents, numbers of victims . ar FAte
Faur in five Canadars oolieve many Bmaces comimit crimes of viosence sharly
p'ter refeace an parcke, with (he average repedte aversnnanng the actoal siua-
tion by a Faccor 9f Five. dmilarty, the average recponse ndicated that pecple
beheye the cowrs send far Tewser convered persons oo prison than they in lao ga.
espedially far valers crnes such o robbery.

&g jc ong case weh all wirveys, thess resuts mist not be over-ntepeeted. Pecple
may mderstardd the gpecific questions 0 diferenc ways. and the “obective ™ ar
Vagraal’ wtatistics ta wiich relerence was rmade in analyzirg oee resules are subject
to the qualifications arnd cautions referred to abowe Ao, Uw relasocshps
betwesn apoarenl percepirorg of criree, ard Fear of crime, or amimodes toward
crime ang crimingl justice are rat wel ondersioad. |Copoes withaur saging tat
those rrages or hormibke indfadual crimes which are the subject of widesprese arsd
justifmbe poblic comcern, require canonued concencratcn on preventing such
incidenes and procecting the public from such indheduak.

For all themse cautients, hawerer, Q0 doet seem apparent that perceplions of crrme
irfuenoe eapectacions of the crminal lgw ara the comingl juscice syseem e s
riat wown f those percepiions stem from relance upon medhd reorts oar
concentrate an the mare spectacular, vicdent cime, ar the influensce of American
Leleyvison SroETans of Creme Stansies, BT 10 does smem chear thar efforms chod
be made 1c offer Canadiam a mare realittic picture of twe prablemes we (2ce. IFa
betrer understanding is achicwed of the actual maoe of the phenomeron of crime,
then a e effecuve, resfeorsvee avd practcal sppicach can be develeped Lo
adapting the criminal law ta the campkexity ard reality af the dtaation

3. In Search of an Explanation

Theores abour me causes of crime go 3 far ek an history itsell. Explanations
lave taken may forms, cancenoaong on physicdogical. bological. porchalagcal .
sorickogical. higorcal, politcal, stereame ae idealagcal thearss, dependeg an
the fecus of the iInquiry. the porspectioe g1 che thearss, and the imellectual fazhian
ol the era. Sorke af these theorks noWw appear sily. odwers sersible, buc, o dane.
rane of them has been proven uriversally wald and all of thirn hawe given rise La
arast arinding debare,

In the mmeceenth cencury. far cxamphe. come was atcribued ta the existerce of o
priminal clas’ o osocery. Laeer, explor hnks were drasn beoseen cpme ave
urderlying social and eoonomic Factors such as powerly, ignorasce, areerplkap et
and lack of cEportomcy
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Durng the eary decades af this cenrury, concenoration or peychokgeal explana-
tiens for crme developed in panallel wath s seesder saciclagical approach
The suggesten was made thar criqwes were committed by indriduals whe were
abermart or maladjusted N net devcloping e kinds of inmer cantrobk and cheagks
requred 1o rmake social He posable. Earty peychesapical amd peychiacric work had
led 1o growing conlidawe in ow abdity of kamans to oederstand, and thecefore Lo
charge and contro . the sowurces of ther arctudes and behawour. In cAiminclopy.
the koo te o Seronyy micrament o revalulionize e mature af crimenal punishmeee
Wy injerting intc che system pragrams and porsanne| whose MaEson was [ appey
this growng body ol homar soence knowledpe ca comieals with 2 view o
[rm'ﬁ{r:nwng Lhenyinte producove eitizens. In latar decades, ther: weas a proswth in
programs of social services and communTy intervention (such as findng jobs far
offenoers; 0 ~ecaproon of the realines of the sana erwiranment in which the
criminal Echavicr arose.

These w0 screams of theory. the peychologecal and the socalegral  cid nol
necemsardty conllcr, wnce o owas pasdble ta wark toward lessenieg the socieral
cacses ol crime, while ar the same fime working @i individual olferden s, wathour
watng fon the averall change in sooeal corditans Lo otear

In the (ace of ewperience durng these decackes. howowor, T bocame NECESSArY Lo
ofler more complex theories The general bzt of the indeerdual v oy by reosz
raditiena mestures progresoeely mpeaved gver e decades A mare claborane
seCipl wrilare 1eowpek was put ir pEce o assist thase whe. for cne reaton or
amather, dd et denee the berefics from cwveral ecanamic exmrgion that the
maarity recgived  And yor, crimg cantingesd to prosw, ared cwven aocelerate.
ospeoaly since the 960 — a perict o unprecedenced plerty i mast wedlarn
mdwtrialized dernotranes. Forenue paychalogy faked ta make the giant strides
thar s carly crrhusiasts bad hoped 1or, and 1gursd many of s Clients (o be less
“rnad” than “kad™”

Theorigs segar 10 rm thoe atentic 10 The vast exparkion of apeartuncy and
meenrtve far cenre |through such factars s orban plning s buildieg design, 2
the i~cresscd emphasis an, and gvadability of, massproduced corsumer poods|.
the relaced mea of relative deprivacicn (whereby ~ass adveroung comtrbobe: 1o
the legling of comparutive. il ot ukaalute paverty among some elements of the
popuatizn|. aoreral norions of alienacion and apomic [where secoors of dre
popuater — the young, the oo, mirarnes, wd even a disallecied -nidde
clas’ lerd incroasngly depersanadred and ac ookds with o basic valics of e
sociery v owhich they livel. and meda role mcdeling (where nokence ane ather
things are learmed o kginzed th-ough the reda).

Cthers pointed co cwen mare basic demagraphic factors  the proporuan of
“crime prore’’ youth e the ol popdacon as 3 esub of the postowar babe
boom, the rcreee i the rarnber of fentes lelt agroected dumig e day a1 a
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result of the ncreacnz nombsr of women i the work foroe; dramaric shifts in
population in seeech af employment sppartwnnes to large Wban centres and the
£NSEAUENT PrESEIre on bocal resanoes and patterns of life. the mcrasing rate of
famity breakdawn: the arnedr uriversal presence of cohovision in Canadan homes

Since the 1970k, ecanemists have emered the debate, supgeseng that, far fram
being an irmamonal or abermant cesponse oo sorictal rarms. muoch crime was in fact
3 parfeetly ratonal ecanemic stracegy. For those who desired ceman goods.
SOrVCES. OF Stacws. bt who were Lnable prunvwilling ta acquirs thern by traditional
means, AquHing ohem throwsh frme quice simply made serse The rsks of
detection and appraherticu wers real, but relaieady ko, and, Tor sodee. were [ar
sucweghed by the benefios to be gained chough crminal activity. In dhis vigw
thie, D ws 3 Presrabkie ar 3 weaste of energy 10 corcentrace on reforming” or
"rehabdicating’ crominals jar at leap those criminals whe cammnied che bulk of
LRirme — s AFaisT property For gaing. betead, icowas argued . attersion shoukd
be devated o moraunp the slerrent 6f nak owaleed, by procecting preperty
more adequately and by concencracing on steps 9 ircreaze the kelibood of
detecrisn, apprehenceon, and conyicoon ol crirenals.

Chher sonial scientiscs focused reseanch on specific, policy. related isopec, concen-
ratng on the aperatand ard effeces of the crimanal jusoce system esalf, racher
than on broad demagraphic. sociological and prychalogieal facears.

Thesr more recent crends in thegoes of cime causatian Bave resulted Fram a
nunber of factors. Firsg, there has been a shilc n perceprion about the possiilivy
of ahering the 'root’ Eapes many oill asariare with cevtee. I may be agreed that
provMErTy, IEMOMRARCE, WeEmpcyTeND, ard dsCrmnacon Mo ConTeuee o
be aptagked. and rhat the nflumwe af the progoroon o poung peephe in the
populatan, ac wold as the emportarce given to che damily, school, friends. and
riseal teelials, ruse have a crucal and perhaps decermnanc o flec on behayicar and
actirondes  Bun the correm vigw within bat't gerveerrrite and zhe Bman scisncat
srers choser oo that expressed by American schalar James Q. Wilsan of Harvard

I_iI':I wid ragdd ANy (TeTE-LrauenTen ar crimd-redacsan program as defestive
because it doms nob address the root causm” of droce, tRea we shall commit
earselves oo funle aces rhas (muscrare che cinzea while chey igrore the crimnal.

In cus wiew. the search for comprehersive rauwsal theoriss abowr. and tolupons
for, erime consemuies a way af defernng any 2cten o crincizag any palicy
It iz a cast of mnd that ncvicably detracts actertion fram those few chings thart
EoverHnent can do reascnably well and draws accencon coward those rmany thygg
M canrat do ac all.”

Secondly. cosesin the lbewr-intercve pohce ard correconal ikl have prewn
exponentialy, atthaugh chis prowth was due mare ta inflation than o large
imErovermsants in services, Choubes haee been increasingly exprossed abour the
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cificacy of rolying o beavie on povermment. ard specifically che crinmal jusioe
SpsLern. La sohve the problern, Presores an resouroes and demandks 1or arogunt
akilety intorms of rewdts have concrtaged Lo the mare namrowty-focwsed atention
O 7 §pPS0HT] ad ICE HTIpACT

Fimalky, the resvhis of new criminal justice ~esearch inothe 940 and 1970 3we
showm that lictle is kngwn abeut how o prevest or stop crhirre By fradieora
rmectheek of pomshnent or creatment.

A spedy carmied our by che Amencan Matonal Academy of Scieces Paral o
Che mrrerec e arid |nr.':|.p:1ciL;1‘.i:|n [ 1%TH} found that the restatively Frowe stipders char cam
b relied ypon indicate that penishment does acT as a deermenc for scrme people
and for sorme crimes. bur that ne seple cace a efllect relatanship can be
establishes). Ohers have exami-ed che impact Qn chme Fazes of Vincapacacng™
che small mincenty of aerssent or dangercus offenders thoaght (o e regemsible
ior 4 disproporionate arreant of eeinee Tl prrnary method af ircapaciation is,
of cowrse. incarceracian Rediance an ar imprisonment and ncapacicapcn stracegy
Lo reduce COMe. 2cCondng (04 growing body of researeh, waold have anly minee
effects an & cwerall cAime @ate whing CALGRNE AN STHTTHMIG inrcrease 0 Tnancial
ard szewl costs A et other major and emergng schoos of crme cansaien ard
preventon — such as defemuble apate, Larpet hardening, and even intervertian
with and {for <he ndividual offerder — are anly 0w deselopng 4 systerasic
knoededpe base.

This larger reference rises the question of rerabilmation Cheer the past cencury.
wredt streess has been lad on the imparcare e of the corcepe. This has seen laegely
bases pn humanitarian impdses and a utilitarian, ' gomeon sense”” thoory that the
b=ts way 1o provers crime in the kerg runos 1o rehabilicace crose whe commic
crrne - by Uwarsforreg effenders oic laweabiding citizens'' (Archambuale,
%38, Bunt in the late |960%. omoche basis of a survey of atcemprs 1o evauace
rehabdianve or creacrrent programs, are coaviresagsl cartludes thal these
ooty had resulted in expersive Faile — that ' nothing warks ™ Later analpsis
of thewe studics indicared that zome programe do mave a positive e et on some
people. I+ generdl, however, mest @forta have been ondertabes in such 4 way
o preclude che possibily of makng any defiricve asseszment of hei-
effectreemess. or ch thereal. Apain. afler several dicaden of work, ckperts are
"{'.all:.r ral N oa positian o Ay with amy canfidorer whether 5pq:;i1ic aalicies i qr
do nor have much cllect Many advocaces. howsewer. mantan that rescaroes
reyeaed 1o this approach have wrmply seen insdequare lar o fair trae.

Perfups the myor conclosan that has S=en drwn fram the crwerging body o
research and evaluation aboam crAime, crimsnals anc sodciery is that noc very mech
can ke cancluded This 5 partly pecawe of the oneersiavable focus of ruch of
that rescarch, el retenl:l}'. 20 he d-cw:-l-npmcnl: wf Lo ENTENE caumal
theories, Even if it were possible oo develer such theares, i@ would nol necessar v
asagr s 01 decarrming what tz da abaud crime  This call Far redgvance has
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irfhenced e recent rerd 1o foos rare cesely s palicprelevant variabies
thar mignt give sarme balter indszabcn of what gan be dore; and the offorgs over
Lthe past oo ir gowernment and wniversices 1o urdertake such researeh and
eeahaticon will e doubt asust n that esdeavaur.

4. The Response to Crime

Tres secoon craces the patiern of offiox | e, govermimencal) resporses (o ernte
through a policy framework conssting of law, irstilotions, and rescurces
Appordie AT detonbes the wniguee corsocuticnal dwisien aof ~csponsibilities in the
ared of jusoce. Appendx 7B autline the rawd grawth of cremnal woee systen
reaaunces ouer the nast several decades. and che maneer ir which chat SyECm
choals with rasms presenTed [0 0,

In sprakirg of the resporse through enactrenc of legdation. ths secoor wall
refer 0o cencerms mare broady-based than crime 0 the $enze that the vas
cxparsion of govermment over the pass cencury has led to legislacve action in a
wide vanecy af helds. The histencal facr o char moch o mest of thae legidative
activity has, corscdously ar yrcoascicusty, caken the farm ol an exparsian in the
seepe of cominad law — wach thar phrose berg understcod 02 broad sense.

In the earty decades after Canfederatan, govemnments at both the federsl and
pravincial kwels paid comparari@ely licke acencon co crime The Federal Fardiarsenc
eracred the Creminal Code aed other kgrlaress hawry, peoal asgpecrs, are marttaired
and gxpanded che penitcntiary srsicm The orovinees, far their parc, established
o oversaw the eseablichmerm of polce, cowts, preors ad local jak, a s
consequence af their reponsitility lar the adminitratian af jwstice. Bat compared
ro recent years, the level of goveriment resources devored vo criminal justice wac
0T

T scope of activivics was alea lmited becae, with the excepuon of the power
0 o¢fine offonces specfically in legislacan, the lederal povemmstt was argeny
cantent To contrare the rradional fommen l2w approach o criminal law policy
Linder chis tragition. the majar role in determaning overall procgdes and thier
Eroper appleacan «as that of the judeciary. ~or the cxcounive gr the legidatore In
enactrsg the LHF2 Code, el duideqent réviicdls o Lo and ecluding thac of che
carfy 19308 scesshee govermment spokespersons wers careful 10 Siress ther
sndersiandirg of, and wpport for, ths alocatioen of responsibizics

A e spsien expaeded vl the workload increased, as public accencon Foccsad
mGre insstently tpan the resparsibdicy of povermment for wolvng Maore sacal
probferms . governmeerts came InCreasingly 1o play @ more xctivivt rode 0 justice
bl
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Where Cremmal law debates in the House of Commorg n early years cor emraced
prina.ril:,' on kgl l-ll_'!?] questzans, the emph::'r: n the last three decacdes has
Increacngy been oo recognee che inmerclacedness of legal poboy and sodal palicy

In additicr. e scope ol the law Sl ceparced ac povernments became nvoheed
in rore areac of socal and economic acowvicy chroughour this cenceey. Many wicudd
be wrpraed by the =boroate rmade by e Law Relorm Cammission, teat
Caadians are subiect (o 3 substancal ramber of cominal offences in addition o
he appramimately 350 oferces {ound specficaly i othe Crovnal Cede —
"0 0 ledere pifences and 20 8K in provincial law, na? ta mentign the welker
of murckeal law™

To ke surg. the overwhelmirg bulk o1 these offences is found 0 reguaticons made
undet the authcricy of feoeral and prowncal statoes, rather than n the stamuees
thwmsedves. And wome may argoe tiat oat the very lmam, the 20 000 proviecial
offonees and all municipal offcnces ane nor. i the techncal sence. comnal, snce
the {ordDbctran gives sole uradeion Lo ce federal Padbarnem o enact trdy

crimira law ' Maos of he Federal offences aqe net ~eally V'oriminal” coher, since
thes dual with cthes subecrs thar are the =ofiabde camsniuncna concers of the
federai Padiament, wcr o baeking, shipoing, ncame tax, costams and ewcise
incerproancial trade. immigratio. ard =0 on.

Bum the dacr thar citizens fou~d gulcy of almast all these of‘crces are liable
purrshment — nclodng mpresamert — makes ther cnaracrereancn as orrinal
law saund imare reasanabke than it might at firt seemn. |0 other words, even
chough o= o the corcwc Boing sanctioned might nor be chought of as
Teemeal’ in the wsual sense, the v nean avadable far dealing wars brees e are
thaughe of as "'grAiming’’” punishrrencs

A major [actar explaining ¢his development i ke trditiora legidative oractice of
proidng for the enfzrcement of the offence oy almes-aumoraric ~eference 1o
e suimirary oo procedures contaired nibe Criqina Code, T, breach
of Mot Federal scatuces creacing offences (and chere are some 30K such scarumes)
cunes 3 pooenndl penalty of s oot - awl, 2 Y580 fiee, or baek, and requnes
appearance in the ordnary comina courts Chher stabutes redine thit, same
creazing irdiczable ollences [(even more crminaHike o nawre), others adjumng
e penadues, bt abkniose all carewing the posakility of ingesonmeam.

Craher nonceabde trends seem relares ta this growth n the scope of the law. The
last Lara decacdes have seen 2 aped cxpansion af resaueces in e tice Deld, and 2
muzre activist leadershp rowe played by federal ard prownoal govermments abke in
NCroucng new progrand of treament ard low referem. - additien, there s o
porceved breakdown, or ac Icast reducoan, in the abiicy of craditicral socal
imseaukzrs wech ac the famey . the neghbcurboes, re crurch, and the scmodl 1o
effect a basic docial coimersus abourt accegptabbe limets and starcards af behawaor.
Thiz breakdown led 1o ircrcased prossure on gosermers £3 Al the vacgum, 1o
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stake autl a more cemtral role in Ugoetralling’ socicty throuph formal strsctures
such s thr criminal justice sysoern. Pereased naicnal and nTemacenal accenticn w
the post-¥Wodd Yar 1 years ta ndividoal ghtt, o Lhe desalepment of {omal
ogAl e nes oo articulace and enforce those Fghos have acoeleratcd ths orend,

These sométimes-corflicting pressures contines to te Foht, with some peaple
calling or goverrments vo scep of eflors vo combat crme orrowan the ensccment
af new lepuatien. or esperdlure of more resaurces, ans othen ingsting on
erhanced govermment offors to protect boman dghrs aganst acacks by other
ndividkals or componencs of sonely, avd by govermiment (ard the cmead ooce
vpstem) el

Apperdi VBT gives an indicapen of the rmanner nowhieh e cerminal i
sywem deals with crime through the processng of cases. and compares che
Canedan expenance with that of corme ooher councrs,

2n che bass of o matenal preseaced in the Sppendices ard 0 this section, as wel
w5 rough refererce (o the many other legal, histency ard socabagreal sromdie
coaerming vAriaus aspects of the criminal law and the criminal jutice system, the
Caradan expenence ower the past cenmury can be seen oo bein che mainscrean of
rACEL weSEerm o rorar = wrih respest Lo

*  the vastly sxparded scape of orminad law . aken s broad serse, which
has accompanion growth in pubhc sector invohverrient in the afanarms ared
serrial spheeres;

* the large growth in cAime. especially 0 the last cwe decades. as the post-
war baby boom passed through adolescance inoo early achdehoisd,

* 1he dedcacon of lergs and growang amounts of public secoor resources o
Lrminal |Ehce Bysiem activitws, sspacialy poloe;

v the esactence of conflictng prassre=s ta further eapand resources oo offer
pratection on thr ane hard. and o cgier op o re-allocare resowrcet in
vigw Of financial construnc: and doubts abaut the afficacy af (racdftional
jUSTHE Lyilmm aclivtties qn the ocher hand;

= che rerd o orely much less g imprsoomen; as the primary sanction foe
many forms of norvkalent property crmes. +hile mancang oF rcreasing
the severity af zemences for gffend=r rvoked in crimes ol valeroe:

= the propensiy 9 the Canadan justice symem 1o respand ta crime by
wraace Cvarall use of vpesonnwee W1 comparisca s the justice systems
af many smilar equrtries, and




14 CRIMIMAL LAY REVIEW

= the grawing recognitior of the incerrcatedness af wwe crimnal law and Lhe
varICcts COMpPonents that corsotute the creninal etice spmem combned
with contnued or ncreasad fecsitivicy ta issues @ ietergoweTinencal
jurisiicticn

. Future Palicy: Pressures and Trends

Whike nis always o perilaus busress o predic?, it does seem likely thar many o
the factors chat contAbred o ur currene situackan will Conoios 2o - luevce e
pereryt shape of futore ewencs,

Jutnce sies rxdtanaly asiract widesoread public interest and are-sion. ofoen of
3 pohecaly avd socally polanang rature. Tz, crie element af the Fapuaticn may
ract o perceted incroages o crminakty by czling for much toogher palices an
Ut part of the cerrmal LSLce systerr. AL Lhe sane time . ather elemencs quescan
both the effeclivermas af crrmival jusoce system actan ard the moml jusficanan
for such imervesicn, caling mseead o mereaed farmal sroteccion for ndisdual
“ighes as wwell a5 a greacen degree oF operess arkd accowntablity on the part of
public imscrutions in general and crminal justice agencrs i parecuas .

Crespiee the relaciee decline in the proportion of the mopulatan cought o be
rosC oreme prone’’ as the basy boort passes inta micadle age and seyand, mcse
prperis oredel o contineed growth in Utradiicnal | oo Usceeed’ came, oF ac
a cordirydlly dedining e of growth |1 oshowd be nored that moch vicoent
Cetreet” conmean reaily cocurs i Lhe haree, between prape wok known 1o eace
@ther, mther than in the iorm of the anonymous vicent atichs oy strangers
wilc” searr [0 be the majes mage of such crene

In addmion. the ooz ard coorom<s cvclunon oF sooecy Gyer (he Dast several
deryds e resdeed ¢ Te eTergence af rew woohcorated and patertiady
harniul darms of acowties bor of technolopical advances that may cal for 3
crirmnal |aw respense,

Tae predcted cantinuatian of slow coanamic growo, unemployneat, and il z-
TN may coninbue 1o this propected conenued e rease ot crine, as well as ea de
develcprmwent of new larme af crme.

The ingreased use of technoogy 0 the eoonomy. and in all aspects af secety, will
hpwe imphcazons Tor conwmal Jew and the cnmed patice dvatem. On the pos2ve
=ik, reducad reliance oo cash will swen appormunices for cash cre't Lsc of mew
compurerzed 'cmaton and comrrncatons Techralagy wal prowde palice w-th
beecter nyestiganve taos. and indwidudls wil preventive and praceclive devicss in
thrar lvarmees and Busnesses A7 the <ame imee, “0wowe T, Dy 39 Ciues wil' cpen Lp

——



THE CONTEXT FE

for whie collar crmes invalbving marglation of this rew lechnolopy, s well as for
pomible ntreans inte povacy rghts of indviduats bock by criminals and by ooblic
ardd privace sector AgEncies

ononued aifuernce on e coomamy by large nackenal ard trans-naticnal CrTerposes
and organizatens, sk the corpeduent increased rek to the pubee posed by the
large-scale imentional ar wnintentioral harmdul effects of the activitiem af such
egarnzackors. will requsa mone atcenoon o be dewoted to ways in which sociecy
throwgh law, ean caneeed awd Irnie weh naks.

The trendd af recent years ta shilt away lram neighbaurteaods ard poble places 1o
nereasingly erclased. 1solaced and sel{-conained prvace compleses (in o farm of
shopping malld. cordarmeuurms. total insucanonal envronmeevs] has ressted in 2
raped c¥pansion of the private securty rdurtry, 2 development that rakes mows
corcerHng rghts, propercy. accowvablity and access At the same time, the
eragion of private and thared ioaee n ocher ueban arexs has led o the growth ir
what some swriters call cime pereraced by envircnmental design.

Srowing gioemtion to the weeds of crime victims & alresdy keeding to heghened
emphacs on servces addressing those reeds, ard 1o rerewed Conscderauon of che
appropriate roke ard rghty of the nctim within the crminal etice systemn a
sysvern thar pamarly consders crmes 1o e affronos 1o the peace generally. o
society as a whole, mther tan [aowng oo the impsce ol crove an esdesdual
WICLATIS.

Prescooes, an rescurces inoa clirmate of fiscal rescranc will bear heawly on
crimingl justice agencies, which are epecially labour-intensve in nature and
therefore especially dificul areas in which 1o effec reduciors These pressures
s eut Bark will hkely fon soeredy o aganst anoepated poblc demarsds far heginer
Icweks of procection by mate agencics againm crmee  0n the other hand, increasing
dhsubirs sk the aflectveness of erydoonal creminal wsoce REUUTons, prograns,
and picies have bed marry to advocate the vae af more imcovative and cost efiectiee
approaches dhat limn the degres of staue noerwencion chrough mere ressncoed wee
of EogEly irmprEOTTEENL 38 & S THHT. and Increaced rebance on community-baced
weClim-priented resticree and reparatae samctions. and on crime preventicn
CaC bbb,

Cing likely side offect of the trend wil b= a still higher proportion of cificu,
dangerods andd wckent matcs 0 penal nsttunecns. with the accompanyng
seisl, peychalemeal avl finanedl cascs mphed by that devadegrrent For ininate,
staff ard socicty afke A5 ior rohabilicetiog programs. the doubts casc on their
efficacy by soime recenc recearch fas already bed oo a shit o oermphatce o
racianale. léeead of supgesenip thot wwh programa ¢an e rnposed on unwiling




. CRIMINAL LAWY F‘-.E_‘v"IEW

subjeccs lor ther own good'', i s recogmized that nan-vohmiiary m=habditation is
wrply not pedsible. The benefia of <laging attitodes and behavicur — far boch
the olfender and sadccy — are still wery real. however, and for dus reason, as wel
as for reasors of scmple humanicy, correcoonal aukartis rrust provids programs
presenong both cpporiities and incenbives for offendors to ~elarn chemsatves,

Finaly. no discusson of any pubtle polcy dsoe in Coanady woud be complete
without rmemtan of federal-pravincial issses of |urisdiccion  Bppendiz AT
gescrians the coumiple charing of respomsiblives for the varioos compenenes of b
eriminal patice syiten, ard Lhe increasry degree af consutation and cooperation
that has developed ir the pam twio decades in recegnicion of the noerrelacedness
ol that sysrem. ¥Whie the extent of cocperapon & sprificant, w waukd be
INacCUrace Lo sugpest ihae there are na frictiom or deagrecments  Indeed, a
number af issees af commen concem within the system ivolve difering views an
how the resporabilioes far rograns avd frareng shedd be divided  Cantinued
pressueEs on PeRIrCEs may rewst inoar ncreascd e of ancerjurisdicescenal
cenflic urless care is taken 1o ersure that accenoon s direcred Lo presduetive wayd
af mamnuzeg effectivereds and mmimizing canflict.
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. CURRENT PROBLEMS
AND CONCERNS

This Part & designed to crymalkze some of the main crincsms of the law and e
system, by descedbing the major peokdesve porcerss (6 hgue accompanied, or
grawn aut af. the facters camlimed in the previows Far

Felerence o newepaper articles ard bearmed jowTiaks, poblic conmmems by eleceed

represencatives or spokespersos Tor parecula Browps, and corragpondencs fram
the peneral public reveals a hod af specific prabléma, cancems, and commplaines
abowut criminal jusesce i Canada, & list of stch peroeived concemd weukd Ticude a
range of subjecrs. soch as:

* roncerms abour geecfic CEEMES OF SIE SYSLENY ceritians seen as
prtkularty autragess ar unfair;

*  concroverues abour partwular, ad wsually specracular, tegatese wickkents
such as prizon riots, escapes. hostage takings or alcgations about official
RC LT

*  debys in thals, backlags in cours, numben of persams in jail awaiting tral;

* oo aboax the propnecy of certan agpeces of crownal ustice, such as
the praciice of pea barpaining, certain pokie nyvettigative procedures. and
pu.rnh.-.

*  concerrs dbout sexodl bos in te crrninad law o deged dicrimiration o s
administragian;

* aleged inabdicy of the swwsimir 1o deal slfectively with prime becapse of
urkdas concern far the Aghes of accused:

* rthe roke o and reatment accardes o welrg af come; and

= ingreasng coss of the sysem with mo evidence of imgroved aflecnveness
In sohving the problers af crame.

These concorms, each imporeane i meelf. would seem g b relaced 1o more
gererdl ok, af the level af the oystemn 353 whale,

. —————
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. How effective is the criminal law in
combatting crime and correcting offenders!

Feleronge was maoe carlicr 1o controversy ower whether the coiminagl law ar
wsneg SyETe™ has meeh effect n controllng came and procectnge e pablic,
These doubts hawe led many cominal jotice profesdonals 1o state the poak of the
TPECCM in @ mreore modest way than was The Case just 3 docade agn koo now
severaly agresn thae the systern cansat realoneaby ke expected o elrminate ar
awen signilicantly reduce crme and retasilitate unwlling afferders — e only oo
reduce or mmigate the tocial cosee of crimee, o ponisk offendes, and Lo creale
prograts appartunities and incentiees for treatment o otwer ledp for offenders
docordng o the view, icis nor The senakties on the matume books. nor esen the
sereirily of proon setenres howded dawn oy e cowers tht are the mas effective
crimingl jLetice sysiem oo (3 come: instead it s improwemenes in presentve,
inyectigacive arkd oresecucoria methods and o cowt procedores thar affer the
best hope [ar mprovement by ingreasicg the certainty af detection. approhension.
comvicTicn and punshmenc.,

These paints arg especialty imparang ic wew of the Face chat crimingl ustoe
experditures hayve contnued ©o grow wiTually every ped- ard in every seclor, avd
it = I:letn:lm'ng rlcr{'a.'sirgi:.l impnrt:-in‘r ta <now baw ‘c be mare o ¥ectve wih the
sarrer o howier leyels of rescurces.

Wirhin this cantexe, goreral concern abaur cimnal justice cffectivencss has soer.
rze specificaly facwed on seraus, sspenally «olent. forms of crme, wsd o
certaic newe el nnwr_gin_g farms of cime which arg not Aeang, che traditiciral
carpers of cimirz rvescgacon,

Cocemn about ellectiveness therelare molates ta the guesticn of whether ghe
criminal lgw should be broadened 1o cncompass now offences, or ald aences
committed «ah -ww techimalegr. o well 3 o the queston of whether the
irteryertians, etisons and propams ! the criminal :l.q.'tirc process xr= i rctive
ardd can be rade micre effecnve.

Z. How effective are preventive and
altermative measures?

The genkral wmw is Lhat the carninal law ard the cermnal uetie systen are, ared
::ll.lghl: ‘o be, the drimate toals avadabe o ALY in :I-i:.a.lng with U anti-sacial
ronduct ©° citzens. A conmn.um oF measuoes and institutions coists Far gealing
with huprar interwcton: nosociely. rangng Trare the imlomal or soicernal maral and
rulturl noms and belicls, traditicrs e cupeciatram we dare, Lo saricus foomal
msbcutions $ich as the fanuly, the wchool, the church, prodesional arganizacors.
Posve e ive pavernmental progrutt, rredianan i carciliasan, The ceed v,
reguacory schemes and. only ac che end of the spectrum, the crrninal ww
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Becacs f mivtodies 1ha comrtive forme of the sfare, and because i i che final
reCoArse egaen r9 the stace and sooery Vo responding 1o anti-soial conducr. use
ol the crimuinal 2w oot 1o be retereed anly for those case where atker, et
inirusve s coercive metheds have either showm dhemsetves fo be nadequane or
arc pacertly inapproprene for dealng wacn the cype of condilr in question.

Samg see the temdorcy tQ resart to the comiral law as 2 more o less scomacic
response. of because ol perceived shomeoomngs with ocher sore of Formal or
infarmas socieeal ngtitutions, a5 o regretiable tresd that shookd not orly Be
resisced, but reversed. In thes view, magnaton. dedicacon. and isnovacon shoadd
be ermployed oy the effer: te resalve sacietal problernd theough seans ather than
the crimiral justice system. chis enhancing the latcer's oredbility and cffectivencess

Ineluded sarwang atemative means are programs directed ioward the presencian of
crime. Same argue that boo many of the state's resowroes and crime policies are
dracied, nol towards the 'frobe end'’ whese crime 5 generaced. bt ordy later
when indwichgl comiralt are apprchended. This policy . or lack of polcy, is said ta
ignore a large secror of the poscble measures that can te taken n dealing with
Erime &% a yoial prablern Gavernments, {far ther part, are increasingty heard to
sy that crime is a community responckility. ard 'wee can't do it all''. Cwrmenc
thinking abwrat prevenoye peagraurne wppeas thar etphoss sheadd Be placed o

* caandaeds of erviconmental depsn grd urtmn planmeg thae would reduce
opportunmies far crrme generated by ressdertial ad cammercial dpesien,

macerials and techmalogy, and resphbewhood plirning and community
FLTAG.

" brtber putdic soduvcation. cspecialy abour such thimgs a5 drug abuse. abase of
aimhal, and the irrgropere wie of meanor swehiches:

" arendeg cortain regubtory Hanmes and prodedunns Lo ncrease the securty
o the cechnology ar Sysiern bang regda:ad. decreass the Crire-g s at iy
capacity of the swystem [much as through crme impact asesements' far
certain programs). ardd decrease the secepribiliny of the syseem 1o misuse
ard fravchdest wse, ard

¥ more spociakeed trainieg of regdatcry and lw enforcement personne in
the decectica ard handeg of complex ar sepheoeated fonm af ol
karm, and bettgr rosearch gn effeoive sanctions against these offendors

3. How can the system be more responsive
to victims!

Ic 15 rereasagly sad thae the wedim m the larpoen’ persan in e crminal
rElicy pracem. The mmediabe oratiorgl, financial and chyscal needs victims
gxprience in the wake of crirre are odoen nor sddnessed  Weooms are wsually given
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litde ar reo imlarmnarion abour the process they are cntering when ey report
CTETW O parbicipdle A an NyEsgackon or prosecuoon. Such parucpaton, cgpeaally
for yiCTim-wmress=a, can immlve repeatsd courl appearace, loss ol weages,
difficulues. with rarsporatior are chikd care during participation. and | in cages of
confused and nesinee trednmenc, 2 hose of fach o and respect for the juscere
SySLEM.

T the victim, it may at ¢imes yppear thar tie cAmnal jusoce system is owerly
concemeed abour ' solemn AT and e poramem of the offender, ard insail-
ficiertly tencemed wrih the wcom's mancial kosses and needs. & Romesweer
whiose yard is damaged by vandals may have ltte inlerest in seeng the vandak
panshed, bur 2 graar deal of noerest in recavering the cast of the damages. et
the crinal jumico sysiem has net s=en icscif as the appropriate rADuTan Lo deal
with thrsr concerns Wyhie mo relisble figores are avadabde. it is believed that
Lornpertaion 1 the wictmn by the ollerder & ardered by the court ungder curtet
law in only 3 mirarity of cases The compensation awards avadable in maose
SrovInCEs o wcoms of violenc crme st be saught drough an adminmrative
process owlly separate from e cominal trhgl Civil s is che only other avenoe
CpEr T [THRST ¥iCTirmes

Somg crtics of chis state of affars argee that the criminal ar il law symimea
have been allowed oo grow oo deuinke frear ane arother, ang that an cffor
ghauld b made to dhgn the twa systems more closely. ac s the case n same
¥vestern European counrrics. The benefics of such an alignivent, it & suppested,
woukd be a rore convernent, urderstardabbe and effecie system of justice from
the wigwpoint af the indvial citizen, and 3 re-focusng of the system o poditive
s sich 35 reparacon and reConcAatan. radwr than an regative aims sch as
blure allsraion ard ponistmest

O the other sde, mportant argurtents are beand for resisming a thoroughgoing
merger of the givil and criminal srstoms One pracical argurment @ thar the
criminal courts would becorme hopelecsly clagped with cmes smacking mare af
ciwl debt enforcement or individul vergeance than cnmina jusoce, Many courcs
ardd prosegutors have alsc: beer relbciant oo perm Cozen dipete reediadion
programs o operace Ir theie onsdctkns, and concems have been cxprossed
about nwohrng crimiral courts in the complex and ome-comumng bsiress of

ASSCSRE damapes.,

Crespice these ssues and concems, the meeds ol vwuns wade begon o be recogmzed
as a mare valid imeres in the chimina jusice process. In 1981 an Incermarkaral
Conference on Yetim Asssrance, ekd w Tormnie, focosed napeaal aT0enes an
the vom 1ssue. In Decerkber, 1981, federal and pravinoal Mingters agreed "o
intersify their presenc effores 0 the weor assstamnce arexs by cakdng smmediace
wops 10 stirmedape and mprge informarion are 0 al g wervices, Al pruu'im:iﬂ
povertiriets ard the federal itce and Salicicor Goreral's departments have
agreed. through a Task Force, eo survey the extent of vicon sevcdes. Inaosdicnn.
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the Tagk Farce will study ehe needs afl victims, identily mesources and approachess
thovwing partecUber promice, akd @xaming mpsran ssibes o] principhe and pracice.
The Tatk Ferce is dve ea reparce baek te Mingeers in Decernber, |98

4. How should the powsars of the state be halanced with
the rights and liberties of individuals!

A wide ranpe of contentiau isses 5 grouped wnder this gemeral headng. There
are those who argue on the ome hand thar police powers are o imited, thac
COUMS are pownsrleds 1 prevenl pretrad relscss of seriouy offenders. that trial
procedures are cumberspme, over-cxacting and biased 1owards dee righes of the
arrused, s agaret the noereses of the wweesh and socieey. Cm the ather hand,
there are those who argue that the state’s powers are arcady coo strong, nac
subject to eflective review or ocher formms of accoumabdicy, and orguded
by statucory drecoean or pubdic pedcr. I this eomectian, mplementation of the
priciples and rghts ershrired in the Canadan Charter of Righes amd Freedoms 1S
of special mporcance. Certan agpects of the dae may Fequire arrerndment oo
eomply with the Charter, ardd exarmivetion af tath substantise ard procedural
comnponenes gf the cxgsting law has alrcady begon. 0 addoon, © wil be 3 conirsrg
duty 1o scruunee propasab for changes 16 the luw in arder ta ensore compliance
with the Tharter The chief ancicipaced mpact of the Charter wil likely net be fel
ac the kevel of stamne law, hoswewer, bur wropead at the level &) sdminstrative
artions by edmna jutice apencies  acgians that wil lkely be more subjec 1o
juekcial scrutiry than im the past

Spetific areas under debate wich respect oo this overall ssue include:

* police powers: Thete forcems ercompas the imues of police
effectiveress and individual liberties The lasr Ten vears have seen partcube
atcenoeon foowsed on pobce pawers threagh U varau commesons of
rgury kading fo ncreated poblic pressune to screngrhen human b
fuEranters i che lace of police powers. On the adher sde, pedee Fave
argued thar there has been an ercdion of their abty (o combat cfiectivety
the larpe incresses in crome gver the st cwonty years, and thax effecove
publc procection requres the arantmg of enbanced peresers

*  frial procedures. Some arpue that trals are too lengohy. coo influenced
by umiversally avalable legal aid, ard oo soebject o technical precedusl
problers, cowet backks and debrys ter defver the *pwift, corgain ™ jusice
which & seen as 2 proequisite for effecdve decerrence. Oohers hascen o
poanc cuc thar Full crmimal riaks are ot the role diee mag grimingl
prodecutions |an ettrraeed F5-B0%) are settled through a puity plea, and
that the rghc of the accused oo a fair and full hearing mwst mor te
COMmprodmesed 01 pUrsHD of more sapediiews tral peacedure:
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* pretrlal releass of defendants on bail or their own recognizance.
Police and odhers clann thar 10a maney defendants relexed preior 1o 1l pa
ON L3 carmuet atber crimes | dhrpacen witres, or Begally rise fuds for
their delence whike they are free. Ceel liberoes groups have arpued, o the
concrary. thac the rpd progres made through the Bad Reform Ace af
971 las skwe been eroded through subsequomt amendmencs which
faciftate the ~oquirerment of rrovkey bail or suecty. and permit che pratrial
devencon of large numioers of peesors, many af whom, ccardng 1o a
recenl study. ulimately da nor receive prison sengences; and

* rights accorded to convicted persons: One wew has 0 that ceovered
wiferders have more rights than their victims or than law enforcement
cffigialz. Another view & thar comecred offenders give up ooo many righta.
dre oo rmoch sobjser i rdditicral pecadtiet a8 o resdi of conwctions
|peratues awch as criminal records and loss of emphoymont opparTunTies),
ardd. especally in the case of inprooned offenders, do o have effecuve
reteurse ta qaurts and cther legal mears of safeguarding their rghts

5. How can the justice system be made more
accountable?

In Cargdh, comsderable decsion-makry decrencn i green, enher by loew ar by
Tradtwan, o police, prowscutan, judees. correcticral officials and parole boards
Criscretian s porerally wewed as a desirable ared necessary ool Tov cvmmal pestice
agents, akowany them the degres of Nesibility requred 1o rspond co che widoty-
warying £ates with which they are faced

Yet 1 o rcreatmly being recopmized that cerain unintendss and undesicable
ranequences may s from nalfiden: amenmhosn o the concred of the execss
of discretion. For chis rexsson, the problern of indng o proger balance between
dicrenon and che e of bBw has bocome an moe of corcem, A aumber of
commissions and stwdes arang col of controwersial irscances of the saercs= of
dacrenon 1 Canads have coniriboled to increassd infterest in the imge.

The concerms espressed abowur decrench are conyles and merelated. Mos
[ o T g thete i 2 concern cver d:q:.u.nlr? n the prercoe of dscrotion ., E:,r

Vdimparty s meant unexplainabde or umusified vanaton nothe treatment of
srnlar offersdens n urmdar oreoimes, caded by deciuarn made on the bagis ol
unknown, indscemible or indefenstde corsideratiors Such disparity viclatec
moriors 91 {awmess and everdhanded juice.

Frown another permpective. concemn ghour dieeroton mems rom A lack of visbdivy
arid Corsequent resstance o poblic serenny and 2ccounabdicy. Yyhile the law
required, scamniabdity far certain important deciions, ard the rght of appeal
provides anctber crucial means of lega! accouncbility. lilke cxiss in the way of
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formal pobdy criceria guehng e manner in wisch et cominal justice agencics
e cheir discreticn; and it i3 thermfors not always clear why decionns are s
Fortherrmore, che agencies do mor 35sess, and Carmor draw el eonclusons ataut
their cporatiars v effece e

I the conext of the Review, dhe cacrose of discretion and a5 control arc ssues
chat must be addresced. The crarenal peice Spstem muse be socoonabde for ms
derisers ard he effects of these deckions, a3 b any public agency. Indeed, it M
be nvare accowncable than most, becaise of the direct or potential mpace of che
crimingd justice systern an the rights ard bbertios af mdwduake, Ace concabibty in al
it chranceors — legal, francial, public ard palitical — must cherefore be 3 question
sprcically addresced i che criemenial law.

&. How can sentencing and post-sEntencing
prooesses be improwved!

The princples 3nd law of samtencing are at the heart ol che abpecives of the
crimiral law, A cenory xp0, 3tephen observed thar the imposinen of sentence
represents the clirmas af dwe onrenal precess, |0 s ot the #3pe of sentencing that
the crimingd justice system meost cormsCodsly ard wsbly caopresses 05 denunoation
of behaviowr, acrempos 10 decer or inCapacsare people fram fuether wrangdong,
or oroers reparation ar redres af the harm done.

The moat signilicant eark e N wtencing can be prosped inta three cacegorics
First, dhere are no chear policics o principkes of sentencing n Canada, Secend,
there o an Xarent dspancy i the Senm e avarted for amilar grimes committed
by smdy gflerder: n wmdar circumstances. Third, while Ktle is really kragwn
abour the effectiveness of various sermences, what & kown sugpers tha the
present satencmp opliarns awwl practice begve conmderable room for jinnovatian
and greator oflectiveress  These three oypes of comoerms are clearty interrelaced.
enee the bk of dear pobcy on saerdany may beth ssccoraps daparity and
refhect the bk of mewningiud ar deardy cffeciee sentoncing alermarives.

With respect 1o palicies and porciples. stataf ooly st masximum prisan sovicnees
for gach Cnmiral Tode offence are cypically 5o much higher than the acrual
average semiterwe for the crime thar they carmet be ed b provide redl puidance
LN Sonterding,

The decisiors on sarmenee by courtt af appeal reveal o bek af uniformity in
SENOEnCing  (eneral principhss and procedural imscrsctions abound, bue dhere are
Few pueelries as 0o che manner o whch general peincpee sheold e the
thoare of gemtence. or as to the weight which should be assigned oo the differcnt
Choyecrves of prwiopdes of sencencing. Furthemore, the Sopeeme Ceart of
Canach does not hear sentereing appeah, reducing the pomibilty of 3 traly natianal
appraach.
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Confusion in semercrmg pobcy seems alia —a be connected 1o confution semaunding
the pracuce of lapng cnarges ardd regocaling gudty peas Programs of
post-sentence remudsion af and reease lrom sentence have ako led o debate,
confusizn and concem The manrer in which ech procases ot parede, remissian,
‘ernporary dbsere asd mardatory superaseon affect semercc o oroc well
understead by the pubks_ and is pericdicalty subyect o cmtesem in the triedia e by
wrrmnal uetice professionals who claim either chat these proceses operatc oo
lgrigrtly, or tler they svaukd red B in wse ac all, becawse they needestly expose
che pubdc £ harm . usup The o s sertencing auttearity and uiduly lesen the el-
feciweness af the sentence.

All of thewe ampecrs af wencercing, carcerrmg wheh there s ro ezplioe policy,
wrndd corirbute to concerm about wentence depariies gvent n the almerce af
proat tha thene s such disparmy . Though the quality of informacsan on senoercing
1 Canadk deres rsl ot predent pe defindive conclusons. ard there is disgres-
MO 35 03 the amount and (ype of soraoece varation which & proper, the mudics
that have besn dore an sevencng disparicy o Canada have resuled i concem

The Cnimet Cammities referred 1o the W impressan of depary created By the
meesenT uneven applicanon of the sc-caled 1anff sysoem of sentencing co gmprison-
e, ard queded Profemar |abn Edwards a0 g that Canads digelays 2
marked absence of uniformity 0 che principhes of semtencing ™ Ir 1971 Professar
Jedhn Hagparth fourd the seavienrcas awarded by Oncaro magsorates o be bacsed
mare o indvihal tanff chan on principes ar {actan in the case. The Mational
Tak Force or the Adrenscrapon of Justice (| 977-F8) showed sanation irem
pravince 1o praveics in the proparton of canvictians which resaeed moa sentence
of imprisoment. and significant vanation in the lkengch of prson tems awartded

Further siudy of this question § requred.

The third majer concer -elaces 1o the effercwveness of sencenoes, There are
worre indicationd. fram scattered and prefminary stodsed, 1At certan effects nay
resu from certain sermencing practices. Bun chere is wirtualty radhing krown
abaur the effecs on a peen offender f a given sencence, or @ effects on the
'pwel of fommimgan of thar cme genery in the area This “knowing chat
wi don't know' nas corerouced o cals Tor resvranc from che Law Refarm
Cammissdon ard athers, sspecially corcermning the ise af Lthote anckars which
mpinge most direcTly on indedual freedoms and dency. But a greac deal mare
reedt 1o be earmed abowt Cwhat we dan't ke

& particuar probem in sentencing idenofied by the Cluimer Repart and the Law
Fefarmn Commission i the lack ol dimncticns tetween daigeroe and edhes
eflenders. I recent years, specdl provsons availabée in many counines., including
Canada. 1or che nderermanace ircarmerntan of dangeraws offenders'’ have coma
ureber fire an tha bass of a recoynicen ciar o sysem of prediction has been abe
o farecast vialent behaviour reliably.
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Armother afficulty n senterang 12 a shortage o1 meaningful altermanses Faling
betwemen che seepre and potentiabe damagne et af pesen. ad the same.
times rmmal supernson ad reatment availabie an probacon.

In the cantext of dw Crimingl Law Revew, the Law Reform Ceanmssan has
dready completed s work with respece (e sentencing, and it remains (o the
goverymerd Lo suggest 1 Padiament the kircks of responses thae mighe be mase 1o
the issues dscussed abowe, ard 1o the recomnendatons made by the Carrunssion.

In preparatian far chis tagk, 7 number of acowities are currendy uncerway. N o
coopEraticn with dwe judiciary ard che provreed, nthe form af judcil ssmanar,
preparation af a senterking handbock, and zachering ared aralvsic of daca This
work wil cnghie the Criminal Law Review project an sentencng ta buikd on che
basis of becer niormartion.

7. What shouk] the Criminal Law be abnout?

The last in chis list of major concems is, perhaps, the most stpeetant and provades
che fors for mwch of the subsequent desssdian in this paper. Lncercairty crisgs
abewt the purpose the triminal Bwr should seree, the oypes of conduct the criminal
law shoadd prohibic, and the ways in which the crmiral B can and shokd be
detnguihed from civil, regulstary or adminiscrative law,

<3r the one hand, mary agroe with the Law Reformn Coememsaen thae the Criminal
T dontains 10a many offees of an insulficiently serious nature, and that ther
inchoion in the Code ted up comingl courts mecdessly, ordoly sogmatoes
ndrerdusk who da nat deserve i, depreciates the value of the crimenal Bw. ard
engeriders disrespece Tor dhe lae.

Crthers e that the crirmral law shoud apgly co mare ant-socal behavear than
does now. and thae T should be imeoked mere often aging wrongdosrs Some
wippart the view, for example, thae the crminal law should be used more
energencaly 1o renfaree tertain values presendy seen as thrsatened by cwch
CondUCE a8 drug abuse, prostilutean, gambling and cbstenty. Others arguws that the
crimial law and juettice Systern must be  modemized 0o dedl with rew ar et
affences (xuch 35 sexual harassmenrt of waste of ergrgy rescurcest, or with the
sanawtly harmful consequences of 5oMme actvitiss of brpe arganiacars In this
iy, there & a place for the cominal law in some instasees, becauge sich activities
vialare emerging sccial walues thal acquire More IMPOrtance X5 sediy bacemes
meare cormples ared interdeperudent are Aa citizens cheroby became mare
vuherable o comples mischaris such a polluoon, Misse of informabon,
Movepalistic or colliaive manipalation of prces and markets. thelt by cermputer,
Aestrecihn of starce or narrrenswable resources. manufacure of wnsafe
produces. creatan af ansafe workng canditions. and so an.
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Definng mare chardy what sheald be inclooed o che categary of “'crine’” & oy
half =he answer, since ong of the additional sources of confuen abour the baundg
aries af erminal \aw o the fact thar there are ro cleady  dsonguiching
charactermeees in borme of cordeguences. That s bath cammal low 2eed
moercrimnal law rases. for the most pars. are beard in the same cours. by che
g judgms, ared with the sarme posshle penalties | likely makes no diference o
che individuals in threr neiphbourng prizon <eft that ang of them was camicted
for a Creninal Code affence, the second for a Marcotic Contral Act oflence. and
the third far an offence under 3 prawred statute. 5o arrenooa mose alwa be pad
ta the xdequacy and clarfty of the dimncrions made betw=en “real” crimingl
cffpnces ard otlwer offeree:s n vermrs of the consoquemces ard procedunes chat
acrach ro cack

In additicon, ithe irditicrwlly convglex and currbersome language 0 which satotes
are drafted has becn subject Gf crticism and cornplard. The carnurdl law is 2 basic
sacial deeurene thar shoukt be comprehensitle @ citizens The netian zhar
ciczens shoukd have cear natice ard Fair wartiny, of what condect & prolbaeed
requires, that creminal law shoud be expressed in chear ard <imple lanpuage.
pormisterd wrth e need for ceptuncy. specfiony, ard compleceness.

Thesze istues wll be diseisced 0tz ezt Pare =1 this paper. snoe an examicaricn
of underying premises ard aspemptians is an eseenal fesc step 1o a thaoghclal
eonsaderanion of che many ether sanes and concerns that must be addremed during
the course af the Crnwal Law Bevew,
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V. SCOPE, PURPOSE AND
PRINCIPLES

I. Introduction

It was aned carier thac mary thoughtfl observers of the recent scome seree a
mate of criss abon che ciminal [aw: 3 crisis of Iegtimacy. of effectivencss. af
accauntabiliy. Furthermeare, rrany of thets wrme clocsregs Jorrbee the ek ba a
ek of “any tlear ar seeptakble poveming COrepnon of wWHar we ac A sonery
ritend ta apcomplish Lnder the mabric Gf crmimakey |7 (Parkeientaey Suboom-
ruties can Porutontenie, | 977, to an ~absence of any geobal concept or averall
Fererdl podcy which, if weosn nea the warious slemems of e crimmal e
system, wadld serve Lo puedke (he variow. deekes with a wiifoom phasaphy’
(Quebar Cerrerigsion af Enquiry inta the Adminstravon of e, | 969). The
Farkemnentwy Sobeormmimtes an Penitentianes, 10 fac, {fourd 2 earrcsive
ambivalerce ' concerring the very geals ad purposes of crnnal justice.

The currem debars eedeerrung the proper puofose and scope of crinunal law © af
CoMtiparatively recemt vintape, athaugh o entails remewed sarmaten of e af
moral and pelicical philcscphy thar hayve peen araved srece before the Galden Ape
ol arient Gresce.

In addrescng rhes bace ssue of the matore of the criminal e — an issoe cnocal
[ the apperoach thar will be adopred ea a hest of more specific ssues of crarnal
e ared Corminal tice palicy — it deerrs weful Lo detingush 3 see of incerinked
subsichary ks DA

) What is and what ought 1o b che basic purpase af crimiral bw sarctiors
ponshient e wreament! Ardd why does crimenal 2w mpose cacions:
mecalse iC s rght 10 do s or because T works oo do so?

by Wwhat conouer should bBe subject to crmiral law sancriors: whar 5 the
proper scope of the criminal g

c]l Omowham & 0 uenifoble o wmpose sancrions: onbe on those who incerd
TAMh, OF A on Those whe cause ham wihowr intending it

df How far can we ge it pursut of sor s through wee of crmeal o
prrwners and e nicns?

Angeers oo duese questions will lead o the formulation of a gevseral sacemenc of
the appropriate sope. purpose and prnciples of te trininal oy
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2. The Mature of Criminal Law

a) Purpose of the Criminal Law

The basic problern canlranting erimmal bw and the cominal juscice system, it
15 often arpued, 15 nat ihe varwly of pecific corcems ard comglaines abaut
parucuar phenomena — which are mere syrproms — bar ather 2 dekilicating
confusion ac the maom basic posabie lewdl . conceming what the crimnal law cugrs
T be doing

Part Il of the paper traced the swang af the perdulum n the past cenlrry away
Fraem e so-called reinbutive srentation of criminal law ard Toward 2 ot arian

appworach .

I'm this vicw, ac has been spen, the retdbutive aporoach was identified with an
anachronistic,  backward-logking, putithment-ariented concern with the wrong
that had be=n done. The utitarnan appraach, oo the ather band, was seen as a
modem, {oreardocking, norpunchirent cnented concem weth prodeceng
sopely by prevenorg future wrongs — ether through changng facters ir the
erwvironment ar the ndividual affender threugh rehabiliacsn, ar thraogh the

doterrent or simpks noamcitative effeets of impoding penakis:.

This crered in che philosophical justificatian af ceiminal law was very strongly fek
over the past | oo |50 vears. and 12 s only in 4w cast decade thar che sencdm,
bas rewnrsed iospll. in placing more emphass on crenivae lawe ponishment far ske
sake af jummice. Lo enmee appropriace denuncanon lar dw wrong tat has Been
Trimitied

In large part. this sang has come abour because of grawing dousts aboot aw
dssavusfacpeas wath the efficacy af the utilitadan apercach. as wed s porcoves
kpasenmg ol moral bonds in socicty that bas resulted Inan egedly undeoplined
ared uracceprably |2z responce oo destrDve utli-sccial befiavicar

The cal ta glarify goals and to resalve an ambigacy in abjectives is an understand-
e one, given the confiman atat qirs ared resules, and the prawing demand lar
demonstraced eYectiveness 10 the use of axpavers money

g ciscpised in the second Fart of this paper. che comisinarion af grawing c-ime,
prowing public corw B, ard prawng crimanal jiestice esopreet has (orthered the
w11 L3 Contral and proeection. This terd was accormpamed and renlarced by
the aplimetic beiei that we= had o taed the tgals of ndividosd reanment ad oo
ergineerrg rar would permic realzancn af thase peak. alowing us ac the same
ome T kessen our reliance on pomilyYe [SCRNWESEs [NAT CamE increasagly o be
danrified with an okd-fashoned retrbucee phibosophy.

The recern recession of thar oprimism, ard e recent renewed cmphesis on barh
rradimsgnal justice’” ardd Cequty’ concerns in general. ared @n the legitimacy of a
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retnburive usnficaticn for punishmen: in particular . has defired che cermmes of the
corrent debate cwer fundammental crimnal lew ohjoczives.

Faging the dehate in thess 1emms tan be 3 woeelu miears af sharpening urderdarding
af dee 125 ar srake. Mty have argoed that the bohiacian mierest af society
eliminatrg crime requires thar “‘punshmenmt ™ and retriive meawres (seen &
sathing more than vengeancel, be replaced with 3 rarge of carefuly-calibreted
1ol demigrned to deter ard robabilitate. Sorme recent abtervers arpue the
appatte cate: that the vtditarian efforts of cormenal justce fave nol only failed 10
proteet ooty ard retabilitate offenders, they have ako ked o= te lose gght of
the legtirmate interett of society in ceding jwiice done. O this bady | the Justice
abjeetives okl ned arly be revived, they should be prven paramount emphasis,
with ary unlicanan effects on ety or crme reduction being wewed as welcornme
side bermfs.

In the face of thewe apparently imesoncilatde perspactved, it is imporant 1o dary
teveral s,

Firer. the onmmnal law, for all the affor and rhetore eapernded cosr the pack
CENTUCY. 5 prmarily 3 ponmtwe Ns0maood a0 reog, Tertanly the sacrions if metes
aut - whether justificd in e name of treatmest. rehabdmanon. denomciacon,
deterravce, incapactacian, or whatowver — arc and ahways have been perceved ac
outiore by akroat al' al these ta wham they are applisd. 50 wisether twe question
af the purpose of the crminal b & approached from 3 retritaeive or a ucdicaran
dractan, it s mpactart e ondersiand that the fundamesttal natuee af cominal law
Swctians is Fu'liti'.re.

This shaukd noc be particuary surprising since. 25 Part || drcused, the crimiral law
2] the criemenal justice syswem conssitune che ondd poant gn a contiuam ol informal
ard [ormnal costoms, beliefs ard irscitucors of social concral — the end poing W
torme of the ulomacely coercive imervertion of the mtare @ che fwes af wsoally
rHal-COHESCNENE. Cikizers

Adthaugh n may be apreesd thar the ulimace characteristic of crimingl law sancticns
is char chey purush, thes proposition does nor meean thae the sanctions awarded
uder che crimanal law arc 1o be harsh, cruel, inhumane, ar wninterested in the
wrimare effert they have on those subject oo them. (ndeed, 1the coneept af jumecr
i5 S2en a5 iMpEoSng Smits on the extent 1o which purshment may be inflicted. in
the serme thar the wradioeonal docenne of “an eye lor an gy’ meams chat s
et O Take prare thar an eye for an aype). Meethar doec tho proposivion mply
that dnere o 3 necesaary confler in impoung purishment for recribuceee ard 1or
urhcaran rexsors. arhough there may be such conflict in parccur irmances n
Mary Cakes, IMpasng punchient for retrbuove reasons may waell have wrilmarian
effects in cermrs of cererTeoe, denuncianon ard reaffrmacion of sodad walues

Sccond. on the basts of the leng-tenm perspectve adopted in chs paper, =T apears
recessary Lo conclude thar the debare, east v either for'' terms, 5 onresobable
barrae it is aHifickal ard wnreahstic.
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This is 5o betause the cominal law has. and thold Comnue ta Have, bea mapar
PUrp=aes:

I preservation af the peace, preveatan af crime, pratection of the putlc —
saCTTy groals; avd

2 gquity, Twmess. guarantees for che rghts ang hberues of the indimdoal
damtt the powers: of the state, and the provisaon of a ficte response by
sacmty Lo wrongdeng — otice gaals

I oS B adevineed Ut thiere 6 cantineng Lensan berween thase Twe clusters of
checuwes and that ey scmenmes come imte conflio; Fubermare, while che
critnal Zuw 15 cancered with bedh sets of purposes. particalar camponencs af the
crivndl juStkE dvilem HACe varyng empghass on oo purposes.

By recagniting the legitimacy af both che utiftarian and the retnbouve approaches,
ud by reling ta equate them with securicy and  tee respacowaly, we indy
More produclively debate the specilic pong of talance thae & 1o o otrock
DECwreer he Cwd Mapor purpases of the law ardd the crimnal justice spscem: jusuce
ard secuncy. Thus. if the poal 6 ta porsee jugtice’’, ilitaran concems abow
SoCUMty, praceCtgn,  provencion. treatrnt and rehabditation nesd not be
#andoned O, if che emphasis 15 0o be on erime cetrgl and pubic pratection.
argunets appealing oo a2 regributree justificaton for ponshient in the name
of “pEtice’”’ or T deserts” neod nob be dsmissed ac dlepomace. This ioan
IPPLArE Corusderaticn L bear in mird, singe miost recent debares on e ssee of
e Majer purpase of carniral law are pesed in such 3 way as oo sugpese chers can
be crly one weh legemate purpose. Accemiance of mis zesumpoon of the pecsy
for 4 unigue purpose may appear more kogicaly ar philosephically appesbng, bt it
doms st geem bo be reslistic Fotorees of the actual uses o which erinnal low &
prt, and the actual effects ic has in socicoy.

In the tme ef the triminal lw. mas citicens woud agree that criminats ought o
be sunished becauce they have done wrong, and thercfone deserve poshment
Bur rest weakd abo like ta see society proteceed. either by the ponshmen of
offenders n ordet o detér ar simply incagacitace, or, perhaps preferably. by the
rehabhearon of offerwders.

The argumer i this secoion 15 that ne sooal instituticn as mporant or comples s
*he crminal b can afford the lusuy of picking, st cve pupose - neellecbuglly
i an =atigfying thowgh chat selection mighe be. As Henry M. Hart wrote in
[%5H-

& percal code <mal reflected only 3 single bape arnfips wouk: be 2o wery bad
cne. Sooal pargases ¢ reeen e single or simple or held onqualifedy <o ke
wazluson of al atver soc 3l parpeses; ard an effe— o make ther so car result
wily n the sacrifice of ocher walues wich are Lo important Thus, 1o tade onog
v mreanale, the purpose of presening any Earlicddar sind of orime, or orjmes
gerimrally. i guahfise awars by the rposes of avoidiag Lhe conviction of he
innocent and ai =rharc g thas sevyr of segariy throughoud society whch is e
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ol the prirne duncoens of te mardaold safegaards ol . L criminal procedure And
19e tamme g wousd b true geenof The dominane oopose of che crifmal aw
wrire theaght 10 be rha sghabdicaton of afenders rather Lhan the prevennan af
wllences

n the basis of this decutsion, Some Mpertant conglusan can be drvwm. Firec
the crimnal law and the criminal (U SpSEET MILST [UrSUe s major cheters of
objermves —  Tjotties”" and Cserweity”. Serond. crimingl sancoons. wdether
justified i torms af utiltadan or reteibooye airs, are rimaly ponitive in nature,
ard are understood a4 such both by sooery and by those onowhaom Uy are
mposed  Third, acceptanes of retribiaive jusdfications far ponhmert imnglies
resithar repecien of UTiNarian qustifications 1or sech punshivent, nar the accapt-
arke of hardh, crsd or wndiccive farms gr leesl ol panshment. Indeed, che
retritutior appraach that is aften expressed n comms of the concept of “jwooece”
Acts a4 3 brake n SE00AZ 4 maXimurm permissible limit on punighment that might
mtherise be sutyet 00 M Soch imim in s pursdit 9f wrous rtitaren goals sech ac
desterr e, MCApacgarion, or sven rehabilitacian. This detngushes te concepe of
retnbueon from thac of vergeance. Faurth, recogreuan of the legitimacy — and
neceuty — af purssng Cwn sometimes-cenflicting purpases for cnmanal [2e,
directs atrenoon 10 the reed 1o devise an approach fee defining the proper point
wf balance between these Two purpases.

bl Proper Scope of the Criminal Law

Part | of the paper towched briefly cay the rerds 0 penal keghladan Geer the pase
cencury, and Part |l raized. as 3 majoe peresead problem, the geeston of the

profer scope of the crimina law, as oppesed a oter lorms of reponse ta
rdividual ard cobective behaviour within soseey

Thase Pars made che point chat the criminal law and the cametal (Usoce syscem
sheasdd be tencaved of as the uhtmate rooodrse avadable o sanery along ohe
combwum f nformal ard formal convencans. custams el Intiunes.

I is wth this concepion nomnd thar tie Law Relom Cenrfetan, the Ohuarmer
Commitees, and mary ot have urged the doctriee of rmint in the we of
the cnrmina’ bw &kt the crimnal justice syem.

This racaan — which has unfortuately and ineccurately been imerpreted by same
as a call For laxicy and |emency — o properdy onderscocd s implying the need o
examine carefully the appropriatenesd, the necesamy, and the efficacy of empaying
the crrminal law, rather than these ather, less awrucive, bess coercive means of
dealing with particular se<ial protlems.

Far same forms of canduce, this anakyos can be quickly contluded. There & na
queston thar the onfy adequate ard fitting retponse 10 such Veoae’ Crimes as
marder | asah rabbery, ad oo on s des criminal law. Ma one serewsly seggests
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ciherwse, Fer cther ~ew. sophisncared and porentially harmful forme of activices
— esperially chose of large-soade organizatiors — e of cwe criminal law may ake
be appropnate in seme circpmstances in light af the increased depoarddence of
indraduals on such crganizatkars with respect to crucial aspecs of evereday
existence and, therefore, the wcreased vnerablicy af indhviduals 1o harmbul
actions on the part of such oreaniations

Bur, 120 oftan, the ~erite to the erreerperce of 3 partitular social prabders as
been an Almost rouUting o automatic inwacation of e crininal law, ar cominad-like
sancoiorns  The discimian abave covcerning afferces of 4 cormparabively twnal ar
anachronitic natyre contared 0 the Cononal Code, mol 1e menocn e hupe
aray of 'pubkc welfare’ legidation thal has grawn up in the pag cenrury
and which rehes heawly on cnmiral zanctians and crimnal procedures for it
enforcemant, bears o this paint.

Restraint should be 1sed in empkayieg the crminal law Because che batic nature of
crimingl s sanctions is ponitive and coercive. and. since freedam and Rormanicy
are walued 55 highly, the use of ather, noncoercive. less ‘ormal. and mare pasdive
approaches o 1o be preferred whenever powible and appropnate. Iooic also
recessary becxne f e crimeal law o imeo indiscrminately T odeal with 3 vas
rarge of tocial problems of widely varying seriowsness in the cyes of the puble.
chen e anhorey, credibibey and legitimacy of the comanal law s ereoed and
deprecared. The lurping tegether of seriawdy harmifu ard wrangful candec with
a hest of echnical mino-, or cantroversial maters Bunes the inagact and
undermres the offece the crminal law showld nave as sociecy o Irsotuoon of
uloniaee redourse

The Law Redorm Carnmisasion ang citery have argueed persumsiecly for a "' prunng ™
ard elarifieation af the cominal law on the bass of arpumenos swck as these . Thic
proc=s; requires consderation o1 ke bourndanes dhar dhoawd e aawe o
detmguist berwoen crminal law and *“puble welfare' regulatey and administranve
Lgws, crvminal law and privace meoralicy. atd crenirnal law and ol law.

The Law Reform Corhirmasan sirergly emphasized the need to distinguish morg
clearly betwsen repuatery’ afferces s real” cimes Regulacory processcs
dengiwed to contral certain sacily and cconomically wsefu enterprises arc
wHTetimes wewed an being Ctoc oiminal” on nawre, becase of ther
rapprofwiste w=e of sumenary camviction cominal precedures 1o enforce com-
phance. For the Law Refarm Commesion, all ' real” crimes shouk! appear o che
Cronal Cace ard rat noregulatary law, though che Commission also rocom-
toerids Thal cramiran penallms - jart 1&rms — be gvalablc ior wdlfuh or persisent
vicktion of reguatery Bw The Lyw Redorre Commission recemmends thar such
a diatineran e made bevwnen crmes and megulacory offences Far & nomiser of
reatang. These include 3 need oo be parsmonios wich the cnminal s, inorder o
preserec the impact of its symbodic and sclernr condermasan of wiolaoeos of
V'rore wvales” Ancrcher reascn 15 the need o abserye che principee of equity by
cnsreg Thar o maost serows cransgrosmons are normally deall with noa mare
serigus manner and wich a more claboraic procedure than other rawsgrestions.
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In ghe bowndary barween Crmingl B and proEoe moraly, Yo ConCerrs ke
bern cupressed abous aither decriminalizing or diverting Irem crminal prosecamsan
many s wigely Consedered crimes of ' poing 1o Hel 0 one’s ewn lashion™ . such
B grg and gambiing offerces. Sormw of these offerces are considered too mirar
ta be treatad with the hirey hard of the cranimal b cthirs are thaught to be
mere effectvely dealt wrth through pdlic edutatenn or regulation.

In the bourdwry bebacen criminal and civil bw, there has been comsideratic
interest, in Canadg and elsewhere, in diverting from the criminal process cortain
disputes which arg more in the natwne of ol wrengs berween oTizens. o Staying
crimingl prosecutions For the purpose of allowies the offender to make financial ar
cther redress to che victim. In thes vy, cradiceorad crimenal justice ermphacs or
allecaring blarree arid punishing the blamewarthy has rac soroed the inmerescs of the
wotim. rghted the harm done, restcred the “social hammony', nor had any
positive mpac on the offerder. Cpponents of dis deerson’’ approach ague
thar i may hawe a besser deterent effect on wrong-dolg, Mmay not erve sol
rieds 1o dencunce crmeal behavicar, has nar yer showem any success m diverong
cilenders wha wadkd e fact lawe been harded inocrminal court casskeoged | amd
ruay endanger the legal rights af e apcsed awd the inerests af the sictim.

Deflning the Boagrdary
In calling 1or a re-examination of de substandee conenc of dwe crimnal law,
artention mus be devoted oo Teso questons

* the appropriatenest gf conbiuing (o freal a5 crimial some curmem
cffances that may mor seem o el use of e cnminal laee; ard

¢ the need to cxamine some forms of condudt . not presendy dealt with
a cornal, with 3 wiew [0 actedsing the soviabiby of tresting them
ac crrnal.

The proces of re-dxaminaton wil! ol be 20 2ty ane, e will it e pogible ta
draw Chear ard urombigueas bourdaries between the varites foatns of rSponte Lo
conduct outhned abaye, Thesa boorebire= wil ahwayrs be sckernct. and e definicicn
ol e boukdary n regpect il spendic dsoe, & parmecitar firm af cancecl semn as
pasng 4 satid peablern, wil always be subject 10 dopuce ard the application of the
redividual juds mere  of Cargeians and . mare particuladly, Pardisrnentarians, whose
eeaflecive deckion it is b4 call an & o crme’’ ar oL,

A number of VresssT or V'crteria have been sezpewed oo aid nothe process of
dtdresirg the key questien of whether a paroclar Form o condwcr can e deak
with adecparely ard approprately deoorh ather social Feticumons, o whather ¢
Fejuires & respanise by The crinnal L.

The Cuirmer Pepart recomirmeided thae.
Faa ceaduet shoukd e deticed a5 Convinae. wiles o "eOresEnts 3 senious threal i

spoonry. ard imlest The acd canner ba dealr wark :h-.:-u_gh amer sagal ar lepal
mMgans
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The vipws of tve Repart were clear The Lominal sarcgan shaukd be employved
@by & an " unaegidatee necendyt

Mien are] wormrer may tawe ther hves pabac and privara, desceoess: Tanmhes may
3 brokea wp: the s@moc may be por 1> conmderable reperse: Al rhese
constiplences are o be taken irco accourt when dereemining cwbwcher a
part Calar kird of conguct s 55 obaaxiaus o sacial wWalues rhar s o be nch.ded
i the r_aralngue al crmdes. IF there 15 any ather tagrse Cpr TR sy b
shegarened, chan thar ¢earse o o be preferred The dewberare oflicnoe af
pun shmiens ar gny achor sgase nce~'ere1cs w71 horan freadom e ta be usofed
erly woiee Gt evil wanld result fren floee o inle-tere

In lighe of chis approach, dwe Cuirme Repor adopred a number of cntena e asust
i didireating the " prope scope of crrmina law

I Mn acx shoud be crmnally proscrbed unless s odence, acolal =
MOTEATIL, 15 sabstannaly famag ng o sooery

1 Ha grrshald be crimmally prescrbed wmere 150c dence may adequarely be
contrelec by sooial forces orksr than the cnimmal pre-ess Frale cgimian
may W engugh o comal cerman ands al ebgeegr Crher kends af
Belas 2w may e ooons ApECaphately dealt with By On=Comingl egal
pruUnESEs £ Dy Helsang reding [ menal bealll ar socal and ecumniz
comhiigng

1 Mo aw should poee rse ra socal o perenal dareage goeates Than thar § was
Jesigred LD prevent

Thrs dewccrmr ol restraine, this concepe of cnmiras 3w ac che irsrrument of last
resciT o UMEmate reccwrse, ako formed ohe heart of the approach recorrended
o the Law Reform Cormmisson. especally i Oor Crivnal Law

Az vored above, the Commrreasion urged a pramng ™ of the crvinal law, Lo draw a
true dsonceion berwesn “real’” crimes and repiatory affences. ' To count X a
real crime an wi; mus be merally wrong Bur thes . . L is but a necessary condrion
and mot & safficiert one. Moo al wrorgful aces should qualify & real comes
Tae real criminal lzw should be confined 1o wronglul 2o senously chreacenng and
infringing dundamental sacial valees ™

The principks af restraint was b be applied a1 cvery srape. ircluding thae of delinng
~he wmbit of crmira! oifences inthe Gire place, and dhe Comemission. suggeetes 2
set o1 "tosts’ {or detormining what are. and are noc, crimes:

* does Lhe acl sercasly harm other peocple?

¥ G050 N $2ME GTHET way %2 ser ondy coarravene aur fundamencal valies as
Lo be hannfu Lo cotipss?

¥ arg et corfident Thac the enlercemenr Teasumcs nec essary “or usirg crmnal
lawr 4@ dnsE the 8L wrll real thammselees s icusly Conrrg-ene aur fundamencal
walues?
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¥ Eun thal we £an anfwer “pes 1o dhe alove three JustDors, ae we griofied
thal ¢rimnal law can make a sipnificart contnbucion ir dealing wach Lhe
probilem!

There are vanos toher formulacors of such criceria o be vsed in determining
wherher conduct shcadd e cemranaleed or ot — £ast in terms of the positee
objoroves of oiminal e and 0 Terms of limicrg prncples. $ome Jllerences in
WG 30 TTIHRHTANT, SOHTIE ark o1, Chaemer geoke of oabrdtantial damage’’, the
Law Reform Commission o “serios harm'’, as noted abowe. In che Linited
Srares. on che odver hand, dee Fhodel Penal Code spokc of * sulrmrantial harm', b
the Reprort of dee Brown Comimession and subsoouent Senate bils refered simply
2 harm

The basic therme . howeser. is Noprstant. in stressing chat the crimnal bw ocught to
be resarved for reacting 1o comduct that & senowsty harmiul. The harm may be
caused or chraacerd 1o the physical safery or ncegrity of individuals, or drough
interference with cher property. |1 may be cased or threatened w the colledtive
afety or nicegray of secety drough che nfliction of drect damage or dwe wader-
miring of whar the Law Feform Comimosson errrs furdamenal or ecsenial valoes
— those valees oF nberesrs feccectary far secial life oo e camred on, or for the
rantenaice af dw kid of sacery chershed by Canadans. Since many acts
ray ok Charmbd . ad obce seciety has mary other mears for comrallng or
respeoding 0o eordduce, erirminal v sheadd be wced only wien the harm caced o
threatered & senas, and winen the ather, kb Seer e o eSS indtresive e o

MOT wink OF Jre FI3DEEopraTe.

It o impavtant to wderttwed that, unelas an they cormaituie an effent ta pee
legishiers, offical v the poblic sone coundee ar iore explile Bass Ter judgng
witen canduct that ¢ cordidered unacceprable rright apgropreacsly be rsde zobyece
ta criminal law, 35 oppased (o ather kinds of regulation ar ol reaction . these
critgria muost b soen as puidelines and not as sirict rules

This s 53 far wa magar rexors Fist, they mict necesmnly be zated in ratwr
general and unavoidably subjectiae Terms. and the apphcacian of peneral corms Lo
Feoilic Ftuations shways lmaves room for giferemt concimans to be reached.

oo, Fariament has and muss concinue 1o hawe the sovercien aucharity within
tha wmits of e Corstmmon) oo respomd 25 T deoms appropriate 1o societal
probdere and concerne. The procecs of |aw-rnaking is a polincal process, inothe
best sense of the word, ard muxt b= respeasive o public Loncermes.

Farfiarmenc ard the pubkc may, however, benefit drom such criteris in deoding
whether sorme conduer requires 3 anrmeal bw response. The pracoce of a century
i Canarks figes shown that Pardiamens gan, and has, foond 0 retanvely sasy oo
sahjepl fewsdool ba criminad sanclions, in response 1o specifc probbemes o
partigular demands. Bt oree an oot has besn made crinal. £ oo dfficdt o
remove o kessen crimingl pengltics, even in resparse 16 charpes oy gkl a1t ude:,
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perceived incarsisiencics noapplication. ar emerdng expenance deryonscranng
that wee of the crimiead gw might be excedmive, according ba ane ar mare af the
crera mertaned abave When the [B92 Code was beng debared, for example,
somp Fembers of Padiament wocedersd why i was decimsd recescary 1o creatc a
crimingl pffence for laiing 16 post 4 copy of the Creminal Code sectian outlawing
gambling in a publec canveyance. Blo o sesimed [0 know, bue it was painoed aut
thac this affence wig alrcady N endtence. 24 peod reasars wedd Rave o b gven
net 1o have it This oifence sill exizes 1eaky, a5 = 19 1{3] of the Srunina’ Codke,

The man arguhent for a parsimenaus and clarfied criminal e iz 3 cominging
ane, althaugh the dfficutes of applyng che miong driceria 1o speailic offences or
typed af canducr vl wor be pnderestimated. The effort required in cxamining
worne af the wusmptiore that heve been appled almos aucomaticaly 0 creacng
aur grminal luw aver e pase cencary is worthwhile in arder that the Criminal
Law Bdwmws sz resull in o erirmnial law that © clear, enforceanle, effective, anc
reflecrive of sacety's reads aed concerms.

In chis secoon. ©has been concluded that i+ makes sense to dRtinpuih between the
crnal lw and ocher forms of social control Furthermare, the ananrus of he
Law Referrn Cormmmsson, the Chimes Commnoee. and many other bodies both
#ere gnd abroad has bt accepred with respere oo the general concetion that
canduct should be nad= subject o crrinal law saenions only o T causes ar
thregtens seriaas harrm ea relividuals or sooecy, This cmeenan will vndoubtedhy be
subimg 1o wide wvaration o inCerpreCaToN.

We now Lurm ba ether seccedary criceria that may aid in che incerpretacan of the
“marrn’’ Tede. Twrd MYore isstkes remain 0o e explored bofore the puidng stade-
menl is arteeubated. Orce i deckded what kind of conduct shouk] be made
critvmal ared For whar purpose, it must be acked oo whom the penatties shold be
appied. and wiwiher there are pnnciples thar showld be consdered concermng
hgwe Far che criminal law and the crimwnal stice 1pgeem can gooin legmimaoey
PUTSLMIE T 3TIS,

<} To Wham Shoukd Criminal Penalties Apply!

The Law Reform Commission argued strongly chac crmingl mancoans shedkd be
apphed only o chase whe are culpable — dhart is, those who contravenc the law
“meentearally, recklasdy or ar least regigenty’’ i cppesed to chrough ' carcless-
neds or faiure te ar requiice siwidards ab dlpence’.

T mast, perhaps. this srgumeim seers seM-evidert. Obvicwsly, sooery does o
want 1o punish thoss wha dd not mear to be crimeal. But the argumwenc s not
withour challengers, and Lhe pamts they maks should be raised here.

The: chiaf prircipde af crmmal respensiblicy — ra crimenal liabdicy wchour fauk
is said by S 0o depend con owadared and wosewnefie notions of foeedom of wik,
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notions that have been called e quedtion by developersais in the ordescardng
of the human pgyche, and of the powerul mle af heredty and envicarmment m
determining the betaviour af individuaks.

Admecredly . char underscanding may be more m oche nacwre of 2 general appreciz-
wan thar there is ssmething moch more conpdiaced #ong on than the smpds
assyrnpecn alf the raconal, free-valled indesdual weeadd allaw, raches than a spellng
cut of the rdaticrabips ard linkage: between cuesd and eiisces, specisly ar the
level of the indrdidual acior. Bonecteless, that inderstanding shoold call inte
question the roon of individugt guilc, Indecd, che very difficioy of detomining
arkather’s matives, intentions and feelings shoukd give ws pawse in ascribesg cominal
habshey ared irmpersng purshment on corenaks, dccardng oo this arpotent. The
LT L anoirsancy, and the carmples legal concepr of ~mers rea’’ — the
cancept af the guley mind — shadkd serve ta rewlarce dw peycholageal and
souakemeal lestare af the pasr comory, weordng (o the vew.

This vigw & open [0 several obyectons. Firse, the coment state of mychokpeal
kerretedpe wreply carsar be e ta pravde an adequare boid 10 owertum one of
the furdwremal principhes of oo legal tyitemn. Second, from the pragmatic or
utilitarian perypective, the argument is heard et one of the maa important aims
ol ¢rmiml justice & reductan ar comtral of crime through e mcouragement of
respest fFor law. In this viger, the adminigtration of criminal postico mug be in
accordance with Fundarmental community walues, included amarg which = the
reacion thar ng one should ke puniched unless auitcy ™ & third, and perhapes mos
impartant agwment s thac Frecdom and jusice demand tha crminas poraltics. be
appdcd anly to delberate ar reckless wrongdoors, Bocause freedom and justace
are more fundarmenial values than the more specific objective of creme canorol,
they IMPase cofsirans Ueen the porsun of that more lirsted odbyecove. Wy rhour
the prncple of ““na kalblicy withour fauh™ . proecoors for e beey ol the
inchwrdUal wodkd b preacky reduced, and irmpsorane safeguards pacfully wan cver
the coaurse af centures waokd be abandarned oo an ocertan fuiure.

On the batks of these arpurmens, the recarmmendation of the Law Refarm
Commession thac the prindple of responsbilice, of colpabilicy. mMust reman the
cormeraene of oriminal sancTioning appecars o be sound.

Bt realfirming thes impartanc prnciple does not mean chat no ferther atcenoon
need be pad to che mporamt subsidiary ssues imabed. The Law Reform
ComyTisscon i working on those sawes, which include che need 1o dentfy more
clearly the bases {or excusing indviduals from cnminal katdicy [defences, |wustifica-
tiors and pacusest N oorder oo Clear up confusion about insanity, drunkenness,
durpss, ontragment, and 50 o0 the meed oo clarify dee corcopt of responsibilicy ac
an cement of prool of crminal gult (whether distincciors becween acene,
rechiemnes, and negligence should be articulated or refgrmuated in the el the
neod b give mare consideration Lo the repomibBty and liabikty gl irdhiduals
acting for organizations, and arganizationt for the actions of ther ndividugl agents.
and o an.

———— — em e e — m————m J—
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To summarze, 1© 6 vt wo retan the sandard of resporsibdey and fault for 2
Mg of cramal habwhey, becamee af the ugraficant sreanayy and impact af the
criminal praces ard craninal wweticsd. Setead o0 i impartant to darfy the
unbiguses, whiel correnty excl o Lo the preces seavhied of culpability required
far ach crimmmal offence. Third, & S mOC Mecessary of desirabde pa conlne Lhe
crrninal law ro acts committed by indiaeduals againse ocher indodials; rather. o &
Fhisable to clarify and g preater sonsderation to the klity of organizrions,
wd indivichals acting within prganimtiors . where senaus harm (o an irdradual or
1o the generl pacd & cuned or threatered.

d} How Far Can Criminal Law Go
in Pursuing its Aims?

Canathan junspradence alrcady contans a well-cotablighed body of criminal law
aHiiples whose main mport s 1o pronect the ndividuld agairss the power of The
scate These principles. largely corcomaed with questions of criminal bw procedure
;a5 disTirgueshed {rom che substancive soope ol the criminal lgw discussed cadier),
are cencral 1o owr deeas of justice. cquity and fairress Thaey include the principle of
exalny, the precumpoon of rnocence, te Aght not 1o be subject @ arbitrary
arrest or detentan, e et (e a far bearing before an indagendent and inpartal
adjpdcator, and fresden (rem eroel ad ohiebal puachment., The recentt emac-
et gf che Cangdfian Charter af Rights and Freedoma s {orth those e
honoured prncples and encrenches chem in che Consdtution of Carech. Cther
sirmdar principles are fourd i the related law of cvidenoe, which roguires the
OFoSeuUTeOn U0 prowe every macerial clement of an gfierce bevend 2 reasgnable
doubt. prorects indraduals agairst scif-incrimination, ard 52 on These prirciples
are ~e-staced in che draft Liriform Evidence Act, prepared by a lederalprovecal
Task Farcain |%81.

The cancept af justice, o4 wall 28 iMPoINE consmraino on the manner in which the
mabe £an act. alin mposss 4 pesibve duty 0 requinng the orimies (2w oo respand
o cortain farms of canduet. avydung short of such a response would impdy an
rappropriate atrtude 1o the publc inerest o societal value amacked by thae
conduct. The notion alsg applies Lo the real corcepl 1o b decassed, that of
MECESLTy.

The Charrer Regaort stated ' 2 burcgmental propostion thal ntederence with
elvdual Ibexty can cnly be justfied whers iLUis cleary necesarey in the neerest of
saciety as a wheke, and that ro greater neerlerence with ndivicual bberty than =
recesmry 1o pratecl T intenests of sociery is jusdfiable’.

Thiz farmulatian could ako be applied (@ the process of determination of ds-
positicns, 20 require the availabdery of 4 range of sanctions in law. an anus to apply
the hoast regtrictive foerm of <ancon zdeguare o the circwrstances, and a
requirgmend ta resinet the arount of thac sanction tothar which is juxaliskdy
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recessary arkd adequate  Feference co adequacy’’ B irrpeortant dnee i shads ight
N @ o macke earlicr about the doctrne of rettrant. then it shoedd met be
confusad with leniency and laxity, For some offences, necessity, like justce, will
reqeire anythirg but restraisz i the sense of leniemty]. For other offances and
cffenders, che circumssances, siewed {rom the pertpective of petice and
MECESaEy, may <borace 3 restraesd aporosch

This leads to the third concept o be dscused, that af ecanerny. This coneapr
sraud not br oquated with the sodor o 3 coddeblonded st of lawenng the
"o cosrs” ol the T'crime conrod” objeroves of the comieal jusice sysoem at
the expense of ndvdusl nghes, suce and Tairmess. Instesd, it is an clboration of
the eomcept of mecesaty, in Comamplanng dwe noden of stace intervention oo the

IaTLT recessary arnd adefuare extent.

AL v peited fart marker, e retnbutive renon of |USTICE contains os concepe
within it, i wetting out 3 lirmtatian oo the earent 1o which the scace may pursh
ciffendars: the pureshrent must ol exoped the wingng donn [0 Cotmnores shareg
Canady's legal tradmion, these peincipbes are aton reflected i a docorne that the
stage thewdd amit ics Ariervention Lo ' 'the leaxse drastic aleermauye’’ suffcienc in the
CIF Cor e s

These cormepta requrs cartiderytion of whether the desired end can realsocally
be achieved, at an acceptabie social wnd francial test. In hid tere, PeServations
abour cffeciveness may restrain che impule Lo bkt 3 Certain courte af acoan.
This factor is of relevance in considering the fact that, in 1979 it cof an average
of 56% a day vo incarceratr a convicued offender in a federal penitentiary. The cogt
of buddng a row peanenciry is around 330 milion. ATt coml, it may be
weandered whe is punished more by a sencence of mpizamnent — the prisomor,
or the taxpayer — espotialy N cases whore imprisorment. diees nat s&&m tg be an
cbaiousty necessary sarccion to alkow an shoquate and appropriate regame to be
made o ohe offence or due offerder in Queson.

Taken ragecher, the subsrantive ard peecadural iniong prmoples dscwsoed m ches
Part pmbody aspects of the jittice ohbjectives af the law ard_in =o deang, act
restraints on the extent to whsth the low ard the syseern may kegomacely porssse
the security chyectives. The [emion that resoles pecscsirates comsideratisn of the
appropriste &gk that chauld be ateened o compedng coms abeoue the
apprapate ponc of balance of the scales,

Ic s o the eoncepr e “'balapce’ thae arcenthin mus reose biefly e ourmed .

1. The Concept of Balance

Thrroughout thit paper referete hay been made (o me aoton of balanee, and,
indecd. it would appear that this metaphor & fokrrenial 1o the appeosch tabe
o Crimingl bos ipupes throsgh the years In cammidenng specile arrmvdraiiz to the
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crwminal law, i assessing propocals for change 1o ofiente, palice powers ar
secteing provisors. the weas of balbwwing competing pirpeses ard prnaples i
referred ta repeatedy.

The search for thw appropriate paint af talance applies to 2 mumber of dinversions:

* balance between individual lbertics and che provison of adequite powers
{or the stare 1o alow {or cffccuWse came prevenuon aw conoeed;

*  balarce among the vanous subsidary aims of the spscem, sich as denonoa-
tean, dererrence and rehakilitacon: ard

* balarce berascen Pariameno's robe in leading pubks cfanon awd acted ac
custodan ol importars. ff someures unpapular peec s, amd Paramem’ s
roke n reflectng and resposding 1o putlic corcors.

The Britegh Royal Carmmemion on Criminal Proccduers (981 discussed the
concept af balange in 2 wpeld way, painting ouc that, whise the “dea of
cotaowly deekng within Uw comine | wtice system 1o deding a balance berween
the rights of indriduals o the securriy of sacwecy and the stace has been growing,
descumgion has nat ofien maved beyand the level of generality.™

Ths 5 a real probem, sice, in astermpoeg oo oapply The Comeope in parucudar
Circumscanees 1o spetifc proposals. one persan's V'balance’” pughc wezll be
anocher’s imtoderable excess’’. depering on Bewe assuvprans abeot che
eZTMay Of lyecting Cortun pnoples to silifarian comgedmize, on pertenleans
aberur Uw rature of the probern beng sddreased, an canclutions concerning the
stceptakilicy af the Lrade-off” Eeing made. and =0 an

But chere would appear o be contaired in che discussior in earer sections of chis
Fart the weeds of 3 mem practsal approach. an implicic methodaology Shat can be
usCl 1o o our compecng Claims as 1o the appropeiace poant of balance, This
approach. oo, it ac the level ol srincipe, bt & coir noerms of 3 presumpeon.
onugs, or burden of procf mat must be decharped by releresce 1o facs and

e pence,

Thiz approach seerms in keapang w1h the raditicraby pragrnatic approach takon ta
questeors of policy w oW systerrl. The rital question is tuaky posed, not 0 terms
of a dechw e argumens deeen first prircples, e racher in terms of the porception
of parte v prakblerns zeen Lo ben need of salution Thes requires ar appeal wo be
made oo facr, expererce, ard mviderce. But o irmewerk af principles. is neeged in
order (o acess the adequacy and appraprateress of propesed solutkars o the
parcewed problecns The methodalogy developed by @ Brivsn Royal Comms-
son of Procedurs was described o the fobowing terms:

il ary sccepaable balance . was 1o be [ounws, ma Vgh SEFATCEy s, M el 0
approwch which wencilied the man soss, corsnogied a5 Teme 3 detudl Bach as
pomible ard undertoak she analvas of ceming procemrres ol fooieaals oo Chaer
wrhin o framewark of g«l::nﬂi P e
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Thus, the mredinked cenoeprs decussed o ths FParr serve e resincc the
appropriate swcope of the criminal law 1o thao conduct which is cupable, sericuy
harmful, and generally canceived of as deserving of punhrment. They alsa mestrice
the approprule farm am armcunt of powers ad xneds By widoe of well-
recagnized legal Aghts, largely af o procedural nature, aw by the impegitan of a
burden of proof gn the stxe Lo demorstrate on reasomable factual graunds Lhae
Nt e individual ngls ard fresdoms & necestaey, and that it dosa et
exceed the rinimum neceasary and adequate in the creorstances

In exsence. this methodology shifis the debare cwer crimiral law objeccives and
principhes. to che exnent posside, onto grownds thae alkew 1ar an objecuve appeal
o obseraable facc and espensce ac opposed o pure combac by moral
pehkoisophy

Approaching the guestan of balance in this ranrer kads e o e, sdier 11 1emms of
pracucal goaks avd e, bul witlan a frarmeweek of poooplhes thal give reang
and prienty ta the bamc individual liberics and freedars that remain the keystane
cf cur corceprion of o relaconship of e indivicdusl and the sate.

4. Conclusion: A Proposed Statement of Purpose
and Prirciples

The disoemion on these ponts has besn lengthy berause the ool rahed
are af parwmeunt impartance 1o the averall pobcy. [0 now remans oo bong che
chgcumaiein Eapgether, arwd. it sa doing. ta scare a4 gensal comncepuan of the
ppropriate frsmewark of purpose ard principles chat sheadd favem the appraach
T more partiouar issues 2l cominal law palicy

Hueyg cormdered the Peparts of the Law Reform Commimion, the Cuimer
Cammiree, ngmerows ciher coammittes, cormmssons ard [earmed papers beth
herg and abeegd, ard baving weighed the arpuments concernng the variows
pergpeeclives that can be adegded wilt respect Lo che criminad law, 0 seems
jurstifabke and appropriate to edorse the peneral philecophy of rettrunt m crinunal
l3w. on dhe understanding thar “restrint’” 5 a shorduod way of referrng oo
pratciples of jusice, necassity wvd economy. and that i doess mot impdy [aeness and
leniency.

With these comiderations nornind, a geeveral SCaTRMEN of purpose ardd procples
may bo arituarcd as folkowen:
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STATEMENT OF PURPOSE AMD PRINCIPLES

Recognizing that-

In the Charter of Rights and Freedoms, Canada has guaranoeed
certaln rights and freedoms consonanc with the rule of law and
with principhex of juttice fundarmeneal to 4 free atwd? democratic
scinty;

Canada has, in additien, undertaken international obligations to
maintain certain standards with respect to [t crimingd Juacles
Systar

The criminal law it necesaary for protection of the public and the
espablishmen e and maintenanee of focial order;

The criminal law potentially involves many of the most sariows
ferms of interfarence by the state with individual rights and
freedomns; and

Criminal law policy ahould be based on a clear appraciatlen of the
futdarnental purpote and princlples of criminal law;

It s appropriate to gt forth 2 satement of purpose and prin-
ciples for the criminal law in Canada.

Purpose of the Criminal Law

The purpase af the crirmitnal lyw iz 0 contribute o the main-
tenance of a just, peaceful and safe society through the establish-
ment of a systern of prohikitions, sanctions and procedurss to
deal fairfly and appropriately with culpable conduet that causes or
threatens serious harm to individuals ar soclaty.

Principles to be Applied in Achieving this Furposs

The purpote of the criminal aw should be achieved throogh
Mieant contanant with the righet set forth in the Canadian
Charter of Rights and Freedoms, and in accordance with the
following principles:

{a} the criminal law should be employed to deal only with that
conduct for which ether means of secal contral are inade-
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(b

{eh

{d}

{e]

in

{h}

(i

quate ot inappropriate, and in a mannar which interfercs
with Individual ¢ighes and (reedoms only to the extent
necetiary for the atralnment of (&5 purpose;

the criminal law should clearly and accessibly aet lorth:

(i} the nature of conduct declared criminal:

(i} the respontibillty required o be proven lor a linding of
criminal lakiliey;

the eriminal [aw shayld also clearly and accessibly set forth

the rights of pertons whote lbercty |5 put directly at risk
thruugh the critminal law process:

unhest atherwize provided by Parliament, the burden of
praving cvery material elerment of a crime should be on the
prozecytion, which burden zthoulkd not be diacharged by
anything less than proof beyond a reasonable douke:

the criminal law should provide and cleardy define powars
recessary to faciltate the conduct of criminal investigations
and the arrest and detention of ofenders, without unrea-
sonabdy or arbitrarily interfering with individual rights and
freedorms;

the criminal law should provide sancchons for cricmlial
conduct that are related to the gravity of the alfence and
the dagree of respansibillty of the affander, and thar reflece
the newd for protection of the public agxinst further
ofence: by the offender and lor adequate deterrencs
against ymilar aMencets by others;

wherever possible and appropriate, the criminal law and the
erirminal justice systemm thould alse promote and provide
Tor:

{i} opportunities for the reconciliation of the wictirm,
cammunity, and offendwer;

(] redress or recompenze lor the harcm done o dhe viceiem
of the ofence;

{iii} opportunitias aimed at the personal refarmation of the
offender and his reintegration into the community;

persons found guilty of similar ofences should receive
similar sentences whare the relevant circurmstances are
simiilar:

in awarding tentences, preference should be given o the
leatt restrictive altemative adequats and appropriate in the
Ci FEurnItanoes;
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(i in arder to ansure aquoallty of treatment and
accountability, discretion at critical points of the criminal
justlee provcess should be governed by apgropriate controls;

(k} any person alieging iMegal or improper treatment by an
official of the criminal justice systerm should have ready
accesd to 8 fair investigative and remedial procadure;

(i wherever possible and appropriate, opportunities should be
provlded for lay participation in the criminal justlee progess
and the determination of community Interasrs
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V. IMPLICATIONS FOR THE
CRIMINAL LAW REVIEVY

Tho saterrent o parpose and procopdes provides a peneal framesork withia
which mere speofic palices can be devedoped and assessed. Becawse coch srate-
ments oF princige 1re necemardy framed i farly peaeral tertms, the lmal Pare ol
the paper spolls out som of dhe prindipal mpkeations af the statement {ar the
Criminal Law Raview . A1 chis sape of the Revicw i woukd be promature to oy to
lisk and explore all dwe legidative and policy Esecs related to thic saterment,
although those msues must of oourse be dealt with by dwa Roview, An atemgpt ic
made N this Part, owever. oo give a Clearer indcation gf che themes and priorthes
thar wall be apghed in the Review process as a whole.

Abr, while seare refermce will e mede tooraplications for the criminal justcee
Fritem, the man foows is on questioms of kegslative pelicy. This it a5 it shoud be,
sirce this paper ralaces co zhe Crminal Law Bevicw, and docs rac puart $o be ar
civeral srazamient of creminal yustice policy, Tor reasoms decussed earer ard 0 the

firal part of the paper.

{, Preamble
Recognizing that:

In the Charter al Rightt and Freedorme, Cansda has praranisad
cartaln Hghts aned freedorms comanant with the rule of liw and with
principhes of justice fundamenal 1o a fee and damwodratic sociely,;

Canada has, in addition, undertaken intermational oiigations to
mamiain certain standards with respsct o s criminal justdce
system:;

The criminal kw is meoessary for protection of the public and the
establishrent arnd maintenance of social order;

The oiminal law patencially invelves many of the mosr serous
formes of interfarence by the sate with mdividual Aghts and free
darms; and
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Crminal law policy should be bated on a2 clear appreciation of che
furdarmencal purpote and prindples of cimilnal law:

It iy approprizte to st forth a sEatement ol purpote and principles
for the criminal law in Canada.

The Preamble 1o the Saterent of Purpose ard Pringiples af the crimingl law
ST pes the legal and zocml centext of the cnmira law affocong the process of
the Crirrmial Law Fowww.

A5 an mpartart contripucon o hurman rghts eg=lation, dwe Canadian Charmer of
Foghte and Freedams has specad spndeark e fTar crmingi uetice. in terms of cre
ATiCs 0 irgEdses an Slale power [0 imieders with basic individea Iberges. Tne
mphcatsors of dw Charter will, af course, become clearcr aver ure. thraugh
Judicial, kepslative ane adminig rative devclopmenes, The fundarmental revisw of
cnmirgl law must ass nocessarlty corsider whether santog 2w and ademittratve
dirgcriess conmain gaps or Nadequacies in respect o the Charer. This exprcise s
Now procesding at rmany levels, and 5 resades wil directly infreence the Revigw
chrough incerps eation and applicatien of the Charer's meaning for eaon of the
procpies enurgiaced i the sacement

Canada has also agreed o cartan intemananal fuman Aghts standards whic bear
threctly and indrecely on cerranal petce. The meaning of these. Wee the Charter,
wall eontinue Lo ewalve through varkaus intemartional medhanisme for dscwsuor,
reporiing by ndividual nateons, i the corsideration of sidividual cates, Perhaps
the mos werificart of these agreemencs. the Incermatioml Covenants o Civil 2w
Policacal Righes. and en Ecanemic, Saoa and Cuktusl Rights, are beirg considered
in the context &f the curment Federal review of the implications of ;e Charter,
They will herafore necemarily irdluerce the Cominag Law Review s well,

The: third preambular sratement reaflirmes the place af the erinanal law as 1 reces
5ary componenc armong the sooal comtral echanivms which procect the public
ardd mancan social eoger. This i nor w ingply that it s only che crminal las whek
SOMVES TO ManTar order or predect we poblic Inosome stugtions . other means
may wilice (o meet soowey's interastd i the case

Read rggetter with the fourth preambular statermen:. this impeies char, because of
the potontial gavicy o' a corminal convictian ar crimanal sancrion, the eyvocanes of
the crimiral law chowd e subgect o explicit limitarioes.

The fifth preambular stalement serves oo underine the -andate giver by Cabine
n 1981 1o eonducl 2 hundamencal” review of crminal loe which wod orplicity
sidress, quesions of purpese and pmople. Arention ta thess isues alsa regquires
4 clearer wnderwanding of me diffeiences bogcween crminal ard roncrrrnal
vanduct, a5 expressed in the affence and sanction-creanan ant enforcenent
pravsions of foderal scapuces,
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2. Scatement of Dverall Purpose

The purpom of tha oiminal law i o contribute to the Maintenance of
2 jurt, peacciul and afe xdety chrough the snablshment of 2 systerm
of prohibitons, sanctions and procsdures. to deal fairty and appropr-
ately with culpable conduct chat causes or threatens mrious. harm to
individuaks or saCiaty,

The twin purpueosss af tice ad secority are embedded in this awvergll sapement
of the craraal Lw's porpase.

The ermina e is gaid (0 contribeie to'' ke achievement o security aims
becawsr it is recopnized thac the orimingd e ahene carmer be 3 sufficlent eoal of
seial proection and order, bt must be suppbermented by 3 vast array of other
so0al, morat. personal and eronomic noenoves and contrainis, The crommal law is
oha apex of 3 pyramed of more or less serkis personnal and ool proeceses,

The three ars of joaee. poare and safety are nterrelated B scparable.
Ulustice’, pr the impostion of a just settlemene ol 2 crminal conficn. dispute or
harm. may in a semse be an end inoself; the preservaton of the sooal fFabrc may
demard thae Certain serous misconiiucr be dealr with in Uwe saleprm forem of the
criminal process. aven if ao immediaoe reks 0o peses and safery ae rvabeed. In
addoon. the sectement of a coownal wewrtion throosh the crminal law sy
conrbre @ peace and safely. reinforce the boundanes of acceprable candecr.
ared reaffimm cerain Iundamental values.

The sraperrent of cvarall purpose refers ta o ippten’ of bath crrninal law
crirmnal uatice. ske the lw ard the mamer n owhich it & adininizersd are

riseparably linked.

Mention of 'prohibitions’’ serves 3 3 criterion disnnguishing beowseen crimenal las
ard Mo regulatary law The desirabiicy of rescncting the scope of criminal las
i implied. i that the high vahee placed on freedom and hberty 0 Canada reouires
minmization of the scope of prohibiced” condwecr. Lkse © made af the term
“sarcpione’ inorder 1o coneey diffenent agpects of char cerm. Frst, sanecticnd are
uridersoood oo mean the specific penaloes enacced Lo enforce obedience ta a law.
A wrs sneniored aaduer, dhs MoTen & in line with the Wermately cosrmve and
punitive natwree af erimmal v, B, = was ako discumsed carier, this does net
rrean to imply that criminal W sanctions mus be harsh or crod The presence in
the cnminal law 9l ANCTIoNs enoowragne rafodmamon, redegraoen A recon-
cllaucn — many of which have been inoodeced n recem decaden, — demo-
sraces the pone, and o so doeng Nustraces the seeand aperce & the corcept of
“eancpors . which excends the Frst aspect (o inclode the pravisan of rewars
Tor otedience, along wich punighments for deobediswee, ta a law.
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The swatenent alio sraced the most basc cngericr guiding che dechion as roowhich
cardecl shedd pe conudered proct sutable for g criminal law respors, namely
thut Lthe comduct rmute cause or threaren senows harm e incheduals or sodery
Thix corcepl was disc,=a=d in Fart 1Y,

This does not mean har wa ather crmedsn shoeod be corsdersd i decermmng
when and whedher 1o employ the crimirgl law far parsedar farss of candwcr, ad
Lhe Erifnma |usTice process in individual instances Prircipies (2] and (6], below are
alsar 1oy b coorsedered m decsdng whedher co nuoke the crimirz e or process. ar
ta agtermire a finding af liabilicy or impeose 3 parocalar sanccon

The cancept of bamewarthiness = so central 1o che overab puroose of 1he
cretunal law that the naore of crirenal conduc is further qualifed as beng
“edpabde’ 1 maore The tefn culpabde ™ 5 not meant 0 a cechnica, legal senss
here, but i U gestera sense Lhae sonme mencal denent on the part af the wrong-
ceree 15 Nvebeea, For ecampe. vateers of pure scodent widl roc normally be
crrfes, Snce D wewd be fondavencaby onfar o place the sogma of 3 comingl
canviction an an ndividyal in spch a case. The decososan r Fas 1Y of e perso
and orgar zations 1o wham the comiral low s apply. should be read o a
interpre<atkon af this 1an-technical meaning of cdpabthkty . However, the ssoes
of criminal respongbility and aelerces are o cormples that they osfy clear
cxplication in a general document such as ths The Law Refanm Commission wil
shordy 50 profimingry recommendacians 35 ra the mental seran: whch shaua
narmaly {orm a necessay part of a “ciminal - finding. These recommendatians
wil. in rwm. affece & fucore part of the Criminal Law Aeview Thus_ at thes point,
only the rose gereral ol incecaroms 5 recessary amd appropriare en the subjeo o
U olfender's e af srind wrdy regard w6 the candwct ir question. A greac many
issuems and legal camcapts wil still remn te be addressed in depth at a future sage,
to sy rathing of the mare practical questiores of eithes creatrg rew techmeal”
erminskogy. ar trying 1o clardfy credtional termms like Ciment'’, rechlegsness'
“purpose’”. Uknoaadodge’, M regligence T and sz gn

3. Principles ta be Applied

Introductory Phrase

The purpose of the critrdnal byw thould be achieved through fmeans
carsonant with the rights sed lorth in the Caradian Charter of Rights
and Freedoms, and in accordance with the fallowing peinciples:

This phras= echaing the reference in the preamble g0 the Tharper, cmphasizes ics
sgrificarace far crminal law and the crimenal jusoce systen This is especially the
case lor the lcpal rphes cortared nosections T othreugn T4, wheh set ot a
number of the most important peecedural safeguards for indeegual <@ apainst
intrusicn by the state.
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IMPLICATICHNS L

Principle (a)

(A} the critmin] law sheuld be ermployed to deal only with that conduct
for which other means of sodial coneol are inadequate or inappro-
priate, and in 2 manrer which imterferes with individoal Aghts and
freedems only to the extent necessry for the arcabhiment ol b
Plurpote:

This Principle embodies tee concept of rincnorm fecessary nuersenoen discessed
in Part I'¥. As tbe masl sepas fom of decal inveroenoon wath indedual froe-
dems, the crimiml law o e be invaked oply where necessary, when the use of
pthor means is deardy irgdequate or woud depeeciate the seriowness of the
candet in questsan. Bt wdl, thie Principle supgests chat. even after the iricial
gecision has been made (o invake the crirmnag law, the naoare or excenc of the
rosponst by the criminal ustice syvrem shoukd B2 poweTied by corsderanons of
BCOMHTYY, MBCassry ard restraint. consona of caurse with the eed Lo martun
sowcad prder and procect che publc

Principle (b)

(bl the criminal aw should cdearly and accessibly set Torth:
M the nature of conduct declared criminal;

(N the responsiility required to be proven for a findlng of cririnal
liablliry:

This Principle reflects cho mecd for the criminal e 16 be as wderscasviable, acces-
uble and unamioiguous as possbic in the potice /t gees 16 Canadars caneering, the
staridards of conduce required of dem. boch in terms of speordicaly ferbsdten
canduct, and o perms of overall mandards of care and cansideration ar knowledge
cl mie's lepal dupes 1o others.

More specihealy, paragraph (1) inghes the reed o defiee che offence sections
cantaned n the Crminal Code, awd noany other federal satvies containing
crmingl offences, in clear and single language. This chowkd ot kowevar, be aken
o2 mean that emher sukmtanioee or pracedural pressions shad sacnfice specificicy
in the pursait of simplicicy In Adton, actenticr must be given 16 The manner n
whizh the crimnal law is communicaced co Cargefans, given its 'mpartance i an
eleme=nt af sccial pehcy.

The reference ta onreal ™ comduce implics the nesd to draw a ckarer debreton
berwoen crirmes and ' horeorrnes | a5 was recgmmended by the baw Reform
Commigion in " Cur Creernnal Law' and as was fistussed thraughesn this paper.
The Rewew must cansder the desrabibty and practicalicy of

= Afferarwes 0 SaTuiory mnguage — identilying or  Bbeling Ceermiral
offmes" cleady avd distingushing them frer ron.criminal —infactions”
ar cantraveniedd’
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* differences in search, scizure and 3mest fanwers under thee varkius SLaiuted

*  differances n the powers of Courms o tnbumabk, with respect 1o such
MRtlers a& sumymonng of wcweses, admission of evidencs, siandard Gf

proal, agpeal.
v  difforences in gancliors availabke, rs.pl:-q:iall':,l mprry}rrnen'l:

* diffcrences in e creacon, usp, ~oroncion o accesabilty of infarmacse
conaned 0 recends of the weesoganon, chargee and canvictkan of
clferders: and

*  dfferences in che sandard of respormbnilioy o0 culpoesilicy requiree to be
o5 Labapd e,

Fracewal rrareers of enforcement arkd statuiory lecaman will have La be addreosed
¥i amesdny the practicakty of the varicas ways in which this process of darification
can b accampdshed In the marter of statwtory lecation. for cxample. the Law
Felarn Cemmisson has sigeesced thar che dhstincoon cerwveen ' real’’ crimes and
other offerces shodd be made clear by placng all tree enme in the Criminal
Cade. There are, hawever. other ways of indcatng the distinetion, such as the
“labeling” approach taker normany owi L orisdictions. This approact encaiks
wlertifyng “cnmes" a5 opposed to Unangrimes” by statmory language. thus
Howing for oficrees of either cype ta be locaced n the relesant cubject-ratoer
statme Considerations of robevance, accessiblicy and effecowe enfarcement cond
have a beanny or the yverocach agapred. This txsk, il shoold be roled, will requre
i muajor effor 10 be dewoted o the ewuinatian ang revosian af the 30 or s
‘ereral matues cantaining af‘erce sectiors This wiark will have o be coprdinated
with thart in the arca of admirestraciye and regulanory law reform, the groondwork
for which has been lad by the Law Reform Canmmeteon, the Eeoranic Courwd of
Canarda, ard the Parlivimeneary Task Farce on Regpuatiant, amang acher:

Paragragh (i1 refers to sa~dards o responsisicy and requires thac they be sar
fortn clearty and acoosskbly &5 sugpestoo abowe, o will irvclve 3 clarificacen of
bach che comcepos and the lanpuage of che Vmental clement’” of crewe. and the
avalable Selences and exouscs The specific standard af ~egpoarsbdicy Feaired for
a cnmiral conwcticn mus be chearly seeofed.

Principle [c)

[£] the oriminal law should alsoc dearly and accewsibly st forth the
rights of persons whoze llbetty |8 put directly at risk throush the
riminal bW proeeas;

This Pringipde requires that Caradians be made besiur dware of ther whstamive
and procodural nghs vis-3-vis the craminal law. Many of these rghts are gaberated
rly 3t common @w, ar o other reascns are not dear angd sccemibae ta the
pubhc. The staterient does ot m=quire bowever, char cvery 2 stng or gmorgeg
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rght be acfined in the Criminal Code or other crmiral kegidation, the valmve of
proyizang roeded wolkd in self creace a lack of clarity But whers Vliberty’ is at
rek. staturory defrucan of one's rebis 15 fundamemal and necessary This s in
keeparg with the Charter’s requiremnent that inntaters on any af the nghes and
freqdoms in it must be Vprescribed by b

Principle {d)

[df unbess obwewlee provided by Pariament, the burden of proving
avery materdsl slerment of 2 erirme should e on te prosecution,
which bajrhet thould nat be discharged by anything less than prool
beyarsd 2 reasonable doubt;

The Principle scates coe af the fundamencal gueancees of indrddual liberty, and
reflects a contrad pncgde of the law of evidence. |o does nor predude excepdanal
irstancad whers the onut of proaf & thifted Teom the prosecution 1o the defence.

Princlple {g)

(m) the crimeinal law should provide and desrty deflne powiest ety ey
to Tacilitate the conduct of criminal investigatom and the arres
and detention of offenders, without unreasonably or arbitrarily
Iterfering with indlyldual righta and reedonTs;

This PFrmcple recognizes chat the serurmy objecowes of che Lriminal law requee
crrmnal usoee affioas pa have ceran powers sufficient 1o enable dhem o
perform thes dutsec, and balances thar recognimion by imposing the restrcoon chat
S pawers shaud mal perme anrexsonable or arbitrary incerference wach
indidual rights. The discussan in Part 1Y on the coneept of balawe tears directly
o this paim Consderaton of dhis Principhe will be central 1o future decwsions of
policn pawers, in light of recent recommendations fram 2 number ol Laurees.

Principle {1}

(1 the ariminal law should provide sanctions for criminal condesct that
are relared to the gravity of the offence and the degree of respon-
dbiliey of the ofender, and that reflect the need for protection of
thee pubikic agaiost further offetees by the offender ard for adequate
deterrenon against Amilar offeces by oohers

Thos Primciple, wiuch must be read cosether wah Frooples |g]. (b ard il under-
lires the need for semerces oo reflect, abowe all. the seripwses of the ham
irvcdrved 10 che eriranial conduct, and de degree of copabilty of the affcnder,
Without derrring the impartance of athee facters ea ke taken ine corsidenation n
th semtercirg process, this wording & interded (o arrphacze the pinary place of
those twa Facmars in the seatencing equation. The referernoe 1o deterrewe arnd
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public protectian in this Prregsde is mcended o reflecr eaclier dieason o this
paper corceming the lack of precise untderstanding of how these objectives are
fulfited. and of whech sentencing opaam are likely to be effective in indivichual
INSLAMT &5,

The Prireciphe also impdes chat the Revicws must ceaming chie relative seripusuess of
rhe varows offences concaned 0 the Crimenal Code. and where aopropriace.
ratamalize the e s presently assygmed co each. in ke of the overall peRalcy
sructire and the marner iy which the prasesl affesees are arraped within that
SIreTNT  This may roquire same alteration ta the roiative and che absalote
degrees of severity in the sardxions attached oo variows offences Inoaddtion,
carskleraten muse feous on ohe Law Reform Commission’'s recommerdations
with réspece 1o roasirmom sentences 2 the abohoen of dangeroa offendar
kegidation and mirimuns mastaiary dentereed, it es Report on Digpaatas asd
Lentences | | 976]. In thit camtexd, attetion shawkd ke be dayered teoa aonber
™ ather propass that have emerped singe that tme., ncluding recammendations
o the Brtish Advisory Council on the Perak Syxten (12781 that masrnm
TATOrY sencences far mam oMences be cast in cerms of the average ar crdinary
offender. rather than according ta the traditignal critenan of the warg rexone
ably imaginabée case This wil roquire carsideratian, nommn, af the varicas mean:
oy which an appropriace and fair dstircoon can e drasm botween the gwerage
offendsr ard the excraordwary (dangerows. aggravared, repeac) offender.

Principle {g)

(g} wherever pogible and approprate. the ciminal law and the
criminal justice Fystemn should alin prornote and provide lare

[i] opportunities for the reconciliation of the victlem, covnrrwnicy,
andd cifernder;

lii} redress or recompense for the harm done to the victim of the
offerce;

{liff opportunitles ainved at the personal refermaton of the
efferder and hit reintepration Inte the community;

The Prireipie emphaszes the importae e of aptiens ather than g soanmene and
{rez5, the traditignal cormerstores of criminal sentecel, Alemative Cypes af
processes or senences such as probadan are atrcady allowed and are i vse B
che extent o whech they are smployedd varies. and the legitimacy of ather alter-
Matives, SUch 25 FeSTAMMON, TOMMUNTE Sorvice orders |dicooed belowp, and
reconcihiatory alterranves rare gererally, o net accepred in many arcas Thes
Proephe is derefare interded 10 recopuze the legomacy af such alemacives. and
to remave formal and mlarmal barriers 1o their e where the natore ard cncuom-

wars af the case make th=m appropriate.
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Mot all arexs i Carods periw oppartwriies {or victer-ofiender reconcliation by
creating programe af diqpaste re=chrian, or by allowing privately-nan citizen
confict mediation prajects Lo work with cliencs who are dharged with and victims
af crminal affences. Reconchation & ameed ar resohong the depane which resued
in the cnrmimal art and solving the probkems or changng the Crcevslanees wich
eontfbuted to the depute. Reconoliaron o aally micas relevart in camms whene
the parlies are acqucrited [ad i Fardy depafes) ar have 3 speecial duty or restion-
ship ¢ o ancther {25 in landiordtenant matters) Inoinstances such as dhese,
reconcliacion fan hawe 3 groaler prevengwe effert than oadioonal crminal
processes. and ponishment. CF course, reconaliaoon of dhe pargies may nac always
be adeguare or appropriace nothe Circwmstancoes. Care ruos ako be paken o
crsung that no mefated schmion be permitted oo vwdate the legiomace righes of
the vWetim o cre ilcnoer

This Principle does rat recuare dwece alterratings in mstances where docy are
inadequace or naprepciace. They are options which are mone responsive 1o dhe
needs & wotimg nosome cases, but shoukd non be raken 35 enplying that the
crimingl o shoold bre appled as 3 means of ol deb eolec tien.

The wecore) alvermathse noted in the Principhe s redrese or recorrperse fed nanm
dane it the wictim. Tradoonal crmiral serterces aften do little to address the
mest Immeediabe reeds of victins by providing for or ordening recompense for the
karm done francigly and omotionally  Those reparadee altermadwes may, in
ukompicated cases, include restmueen by the effendsr and, ac for wolert
STTenCes r MUoST Y es. COnnpensaon {usually quie deparate Frorm the craninal
trial) frown poverment fuds e vicoms for their darmages. Reparation may aka
take the form af redras made o the careemonity ac rge, throwgh such depesi-
[ ad conralurdty servece ceders. The Faderal-Prosncild Tage Force examining
Vspce far victns of crme’’, referved o eadier, 5 kohing mte marters related
to this Principe.

The third part &f the Ponaple recapnizes the continung impoertanes of
ahtruatives which rnay st in the rehatiitation o reintegraman of the offender
inka the community. These are distnguished fromn other altsmatives as nvohing
inpersenricns with cthe offerider whech are proarily deigned to reduce his o her
propersity vo crime. Tha use of dwe term opportunities’ redleoes the belief thar
ne one can be rehabilicated agans he or ber wil The reforences to ' reinoepra-
Con nca e cenimutey’’ rellecns the notian that crme does nac dewelop 1 a
watuur, and intervention with the offender wil often necssitate interventicon
with the community a5 well The services avaldable in the cormmanity may have 2
better chance than jais of sucterdng in affecung the ervironmental lactars which
contribuce [0 crime. There rmay be a rneed {for an espartion n the rype aw
avalabilicy of pragrams m the toffvnunity, i ooder 1o increase the meanimgfimos
of the sarence choitrs available to judges . and 1o develop the maxitwun petsmtial
for persional refarmation.
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Principle (k)

(A} pertons lownd gulity of wrtlar cfferces should receive similar
terbences where the Fedeyvant clicumstances are Sirmllar;

The Prrciple reflectt the imporiance of equty n e denwan as Lo sentence. This
mmplics that the sipnificarece af the sentencng siage 18 o criveal to twe e of
socinry and the oflender That # deserves gpscial remtion ad specoe atfentian
dewated 10 enzening smilarty of orearment lor perzom whe are allke in relevwant
respects. Ths Prncple reflects the imgorance of equry as cne aspert of justice

Principle (i}

(# in awarding serbpnces, preforence showld be given to the lexst
restrictive alternative adequate and appropriate in the ciroume-
stances;

Ths sentencing Prng ipte reflects the peneral penciple of enyslopng te rminemom
recessary intervention which o adequate in the particdar circumstanoed.
Sermencirg has a particulary sigrificart place in a decusgion of necessty, as in the
crimnal law sl Thes Poncipde, read together with chae three which procede it
implies that 2 herarchy o sencenang options. fram the Icast bo the most seripus,
shoadd be avalable (a1 loast pocenoally) lor mad offences, and that in effect the
use of che mare sarious aermarives must be justdied on grounds of recessty.

Principle {j}

(i ih order vo enpim equallty of crearment and accountability, discre
tion at critical points of the criminal justice proces should he
governed by appropriate contbols;

Thiz Prrcgde requires atcennon i be gven oo the formdacion and impositicn
of appropriate and efflective comtrols on discrecan thraugh subscamive and
procedural sudetnes — same of which might be comained m itatutes — applcabie
1o decrdarHrakng by coimmal ot affioals ac ermical poines”” of the process
Such crtical poincs would include arrest, charpe, bail, sevterce, casafeanon,
transfer. deoplne. release and clemency. In samee cases, it may be preferabls ta
provide far such puidelines n the farmn of adeiniscrative dirccoves. available 1o dwe
pubFc. racher chan in legisarion, because of the need far flexsibdey and apssress ta

<harge.

The lanmgge of chis Principle implics the reed Ter an arpcdatian of speodic palicoes
poverng che exercice of the initial decretor 19 inveke the criminal pracess, and
the witmequent dscretisn 1ooake ather decsions abour criminal cases k there
Forg alo mplies Formal recognition of the discreban ol B arret sl prosecurs

|
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affenders who have commined non-seraus 22ts and who e Be handied by e
formai means. The other decision poincs in the crminal jexice system mencaoned
abewe are soually ymportant. ard ey of them should aso be povemed by more
clearty wated policied.

To oo on another caargle. owdelines appfcabse 1o sermorcirg and pos-
SENEENONE pracesos woukd be devaleged, with 3 view 1o rellecong sweh concems
hL 3

* acuuwig famess and predectabilty o senoencing while mancaning the
Aexibility needid 1o take nto accamt cercan speafied agpravating
mitigairg Tt

¥ recogmoeng the wmpestance of imprscament ard it altomacees e the
formulation ol sentencing guideine,

*  corabdetwiy mears of evaliacng dwe eflecoveness of semtencing pokey and
the ol we made af semencng powers.

¢ porgblishing mears of training judges and ather justse dpstern oificialy in the
rmeaning, Ncerpretaon, and wme of senmencing guideindas;

U deveiapery ocopoiste pokkelres Far CrowWn PROSBCLUTONS. fawernng the
laying of charges and negotition of pleas. in recegnition af the extent to
which these procesces affect the severicy ared comiztercy of sencences: ard

#  prevetng rerered demand on pecn caparily of ncreased average e
serwed in prison as 3 result of the vee of such palicies, By et ablghing that
irnprisorment shoukd be used andy when esser sancions are nedequane or
inappropriace, by reflecting developrreams i bohaviowral soence @ by
caking account of presencing sermencing practice and resaunce avadability

The fgrmulation aod apphcation of appropriare contrak o 2 cack chat wall recuire
artention ac a number of different pongs. and by a number of diferant auchortics
woehe sysoerm, in hgne of the facr thar resparsibibcy for the various canponenes. of
the crimingd jugtice system is sharmd both betwemen ad within lewels of
government. The mamcenance of the indeperdent autharity of che judiciary.
praswncedl Arieemeys General, uwd the federal Parlament, for exargde, rmust be
respooed within their pheres of respomibdivy

Principle [k)

(ki any person alleging illegal or improper trestrment by an official of
the criminal justice tystern should have ready access to A fair

investigatve and remedial procedune;

Tho Pringipke required sysiematic attention to be paid o the vamaws forms af
remedkes, ndedvte but noz limeed oo pedicial appeal ad reviews, thar cowld b
provided for cnzens who bedeve ey have been agerecaed by amy process or
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offical of the crimiral justice systern. The wauld Be conganamt with the sEirc ol
the Charter of Riphts and Freedarms, ard could pa bevond 1 in camsidering a wade
range of posuble Farmedes

Amorg the remedies comemplaced by this Prircipe are formaleed  aosen
complaint procedunes (Bill C-49 contains such a proposal wich respect ta pubdic
complairs agairet RCHP rresnbers); pedce, (udcial, and comrections commissans:
rercigricn Ak arttracion procedures [where appraprate); and . ol course, (edicial
apeal and ravieww, both & provided For explicichy by scarme and wi the Form of the
general pawer af enforedrwent provided far in sectenn 24 of the Charter of Righcs
ared Freedoms. &0 impormant comsideration in chis connecion is that the prassion
of s farmal ard more 'gracs rooes” forms of repredy musn ol onresscnably
delay or have a chilling ef2ct an the dght ta seek judicial review

Princigle (I

) wherever pomible and appropriace,. opportunites should be pro-
vided for lay participation in the ciminal justice process and He
determinathen of community nteresrs,

Cnmnal law ard criminal jusice have become somewhar rernaved from e
serutiny and nvalvement of the ordirary titizen. Thit wad fek By the Law Reform
Commision o jeopardize effectivencss as wied as humareness. Examples af lay
myolverent n the owmnal Justce Symern at present mclude ™ reghbowr haod
poding’’, i which community repretmtstives have 3 Srect zay i the law
enfaroement noems of cheir neighbourood . and *'cowrmwatchers” pragrams. in
whuch cizers play a warch-dag rale. Variew edher applicxions of Lthis Prneiple are
posdible, praveling care & taken Lo represent all gipnilicart community ncerescs., to
preserve accouncabibty. and 1o safepuard the publs and the offender fram abuces,
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VI. CONCLUSION

The aim of this paper. #5 exprossed at the begraiing, weas (o g an apprecacion of
the contes withn which crunal law policy must be contidered, tg articudare a
wacenent of prineplas and obyectives for crimingl law based on an anabyss of its
base purpose and functions, and to spal out seme magor implicapens of that
srarerren Tor the Crimnal Law Review

In undertaking this task, the Goerirment was respondng oo the suggestions of
many wha caled lor 2 Formal official sracemem of the way n which canming Law
and erirnndl jusDece policy quesions were o be approached.

Criminal Law Focus

Thes papeer adopeed 3 progressively narmower ard decper facs a5 1 procesded.
Thee dite it &f eomext and problems wae cast in de brosdes possibic tevmns,
through comideraion of quettions af [2w, of cperakons. of reseorces, and of
program effectrseness. This was done on the badis of 3 cear apprecianea of the
rierrelaredmecs af the [aw and dee sysoem char adminsers i

Bux. as was said earlicr. this paper s not. and wes never stendad to be, o seare-
meent of overall criranal ptice pebcy. For one thing. the primary foous ol the
Rrwicw, of which thix paper formt e, & an the crminal law — che saomes —
nat the syoam & a whole (despice e recopnition of the rrutlaly-interseting
relationship af law and systewn referred o above). For anothber thing. the
Fragmenced and divided nature of the crmnal petice system — beth berween
lewek: of povermimenc ard becween componerts of the vt — diminishes the
practiesl pecsibinty, and, e 2 degres, the theoretical desrability, of such an owerall
jusice system polcy. It & for these raasevs char such imporant sewes in the
dmrasTranion of justoc as crime prevention. salff frainng, cormuniy progrlre,
and the ereacrment of naove offevdkers and lamake offenders have beon the wbijec
af Ictle or ng decection n this docwrris.

The Criminal Law Reviaw

The Cominad Law Feview process is wod advanced nocertan respects, As wat
nated x ihe auiser, the Law Pefermn Cowmmission has aecady conducted exren-
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sive Icgal and polcy research and argeysis or many aspeccs of crimnal law avd
crminal justice. as & shown in the Study Fapers, YWorkng Papert and Reports
publided owve- the i decacde. By the end of 985, the Cammission s scheduled
£0 compere work and make recommendanions on the rermaning areas of camma
law. and to puldlish & number of YWorkng Pagers and Repors an rmany areas of
subsranerwe arnd proceoural o

The federal Departmenc of Justice and Minisry of the Sebares Generdl, n con-
[unceeon with ocher federal departrmenes ad agencws and provincial governmencs,
will review the findings and recommendaticrs made in those Repore with a view
rq preparing legislative propomis 1o the consideracon of Parlament. Because of
the orormicy of the task. ard the priomy placed cn achigving resohs, te Baviess:
will, when posubde, pracesd on the baws of noremencal implementation chat £ as
son as gecisions are made an specific cloments of the criminal law. lcgislacme
proposals wll be brought forward,

WWhie chs paper docs not make ppecific proposas 1o legslative actiar, i© & wery
ik 2 part af this miegraced process of analyss, recormmendacen ared response,
In prowicking an official pavernrent resporse ta the maje- Law Redorm Cammis
s recpmmendarions concerring the poreral drecoon and purpose o the
criminal law. the paper & inmonded co gee gudanee 1o e Reviee process a0 a
whale, x5 o moves o conuder the myrxd of more wpecific mses thag M be
Al eased .

Genaral Theme

This gerweral guidance can be seen a8 an endariement of the (undamencl appranch
o crerma law adopred by dwe Law Reform Commission and che Cangdian
Commitees or Carrecogns (Ouimet Commitcee] In essence. chis approach calls
"or restraint o be employed inche e of crninal iaw amd tee cimie ustice
tyifein, on the bask &f a conception of the crminal law as the wiimace point along
the spectrwm of saciery s infarmal and 1omal methads of dealing wath conduwet.

Because ef the codrove o+, at 1ool. punitive coentatian ol the criminal e and
s sanciians, we shoukd reseroe their vse only for macters of semous cancem. far
randuct thar cawses or threatens serous hamn o rdivsduals G seciery, Becalre
v bedeee in the incegricy and reggowsitdiey af the ndivedual, and becate we
cannc affewd 1o Buer the credibiey and legrtimacy af the crominal law in the oyes
al the pudic. its use should a5 a gereral rde be inveed o culpable. responstble
CorhiT

Tl Lempeation ta respand ra emergieg social problems or sersacional bt atypcal
gwveng: chrougk the vohele af the generally-appdcable criminal law rrest therefore
b2 resisted, arcording ra ihs yaproack, and & dispassiona e asseirned made af 1he
validhty af employing the crimmal law, a5 opposed o othee, loss imAsive o- mare
spetialiced means.
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The axpenenice af aver o cermory with cronndl B pahicy inCanada Pas renforced
the concheian thar a restrained appraach sheadd be taben in conidering the
speific wses 1o which zhe crimenal 2w showkd b oot

Credible, Effactlve and Reflactive Law

[* tha approach 501 cam in this paper is wsed a5 3 mmework to gude the tan-
siderariar of e speeific sobstanoye and procedwral issues 1o e addressed by the
Powviow qver the nest yeard, a crimanal law thae s credide. effeceive ad reflecuve
ol the incerescs and values of Canadians showld result.

Ig is 1o 5o migch the lyw, nor gven the apencies of the |wice spscen that have the
Major impa on creanng a jues. peacefl and sale zocicty — a wociety in which we
want oex lve, Rarher, pustie anvd peace are funcrions of dee atcwdes and behasour
ol mwlividual citizens, ardd the understandep and copport chey gve ta the Nt
tiers thar. afier all. ewiss oy for the mue of the callectirty of etgens we call
secinty. For this ceason. the dewes disessad nchis papor are inerded 10 Lo soen
as & garting paint far condideraton and discosoan by Canadiars. As the Creminal
Law Rgvigw progresses and comes 1o pries with spedific doses, the decodan wall
sharpent. M the paper helps in focusing those discwsions and debates, o « ollers a
framaweark tg whith refersnce can be made, # wll have served ice porpose.
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APPENDIX “A"

The Canadian Criminal Justice System:
Jurisdiction and Institutions

Chegr che past cenury 3 mut-hllion dollar revwsark of poboe, court and cormec-
ricnal msiTunens has eeolved vo admimser the erieningd e, el ne discusson of
the cantext withn which crananal law palicy operates wouk] be complete without
referenceg to the cominal justice zymem administenng ohat law Beciuse Canada is
a federal state. with deeided jurisdection in the justwe fiedd, 1 & of wal empartanke
to wideritand the carmples jurisdictional and sdmiretracive armangemencs tha
characeerize the Canadian croiminal justice system.

Divided Jurisdiction

If the pereral luncomrs performed by pawrments can be <lacgiked withan e
cibégaries  law-making and adninig ration  then an nmal reedng of the British
Harth America Agt would scem to indicate thar che Farhers of Confederaricn
washied tor dende chose funcoons haying oo o with pedice Tary early meeween the
iwo orders af govermicrent.

Thus the federal Pariarment has the auehoncy 1o legslae with respect 1o crimnal
liw xid procedure weder 5. 9127, while the provinces are peen regeonaibilicy
for the “adminigration of justice’’ ureder 5. 9201 4). Thic apparendy chear-cu
divsion of responsibilmies © mésleadng, howsver, wance the precse boondires
berweern thime o beaad arexs of respantibility are citen che mubject of disputes
before the courts and in federal-pravingil discussions. The inftial impresson of
clarty must alsc: be meooifeed in lighe of other provisomns n the BRA S which splic
uisdenian aver the cpecation of pomal intitoticons, assping responsiblity for
permcoc@nes o the federl government. prisoms 1o the provinces. The Crimnal
Code, confirmmng a pracoce predating Confaderaten, determined thar offesders
ssnperwed ta bemve of incarceraiien of beo yeary Gr more wogkd serue thase
SENEENCas in ponitentiarics, offenders peon sencences of less than cwas years wokd
e Thsh n prisons.

A5 for Cowts, the spmem is more unified than chat of the Linited Scaces, wath Bath
bower and hogher-leved cowts 0 The provces ey eseabiebed and sdernistered
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by the provinges Ewen here, howewer, crere is a divisan of resporedility, witk the
poweer of appoinornent of superar. deeacr. and councy Court sdess resung wieh
ihe federul govemment.

Thiz kind af shang of juncsdicoon is differene From many ather federal =anes
I the Unned Seaces and Ause-aba, lar esanple, the irdvidual staess hame the
orimary awthary both to make ard cefaree coirrinal aw, e the lederas pavern.
Tienes play a less ceroral rode. Yvhile there s limle caplicn higarical eunderece on the
powd. it i gererally wrddertocs thal the apeecach caken by othe Fathers of
Confrdoratkan was an arempd (9 creatt a unifving. nabendly-gaclicable et of
standarde by piving the creminal law power oo Ceraws A the sann Time | flexibicy
1l seniditivicy Lo ocal ard regianal differences was bode oo ce spsten oy guang
provingial govemmerts the sawer (o administ e that law in the gt af rnore kacal
candiiers and consseraans

A somewhag-clorer laok ag the agg.al aominstrasve fociens carmes ool by Lhe
TwiD crders of govermment reveals 3 complee s01 of relationships and ins eutions
tral requres further reflinenem ol our widerstandirg ol che way in whch she
Canadian |ustice FYstem opersios ir practice.

Provincial Responsibilities

Frownodl governrments, weder their genea respanubiley for the adiwnstraon of
JULicr:
® provide the bk of paliong serdces. chrough. mimicipal pelice forges i
rrast pravnces and abes through prowvinciel police forces in Chcane and
Qumoec. i the athor eght prowvniced, the Lwa Tericores. asd sore 2060
myncipaities the RCMP — 3 {ederal nstiburion — cames adt thew poliong
funetiens ueder che cerms of conoracual agroemoncs],

#  carry aut almaost A prosecacan onder the Crianal Cade:

= gsrablsh. maincan ara apeoirt jLiges Tor the prasincial courts that hear che
wasl rmasarily af chrminal cases;

®  anliver sordices (9 young offonders |recowering part af those e rem
the federal povermnment urder the Canada Asigiance Plan).

* MALAR POYNCE presons ard serdices 1o olfendess se—aeg cerms of less
than pwa years:

b ommister probanoe serviced, ad prowde other programs of 3 noee
carcemal rature, wch 35 commonity dereice criar o @ AT, T APLH
progrars. and the ke and

& in some provintes, proede separace parche authonoes 1o serve mmaces of
pn:.winq:ial Flrin‘.-n:':
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Federal Responsibilivies

The federd pavernmerd. for itd part.

[

»

epaces crirmnal law in the Camnal Code or » other federal stasures:

mairtaina the RCHP 1o enforce federal law other than the Crimnal Code,
and o provide camrct services a5 dewcribed above,

prosecures ollercos under Federal statunes aoher dhan the Criminal Code.
opents udtes At the counry, discrcr and supenor CouT el

rmaintans some &0 {ederal penal instituticed and tw sercces provicded to
{ederal inmages.

rmancans the Wacional Parole Board and parcle services: ard

proovides central redearth, nivestipatve, nionsation, ard innowative acilities
providng cormmon bencfits o oderal and province agendes nvalved in dre
juosew s Trde

Cost-Shared Programs

In addieson, there are sarme sereces vl prograns thar are eoct-shared by the teo
bevets af government, including.

crminal legal xd secvces, prawden by agencies admmstered wdepanaently
ol bath ardens af government and swaprarted by lederl-praviecial cox
Sharing BErCeTHCNTS

CAMMPEnSITKn La wcing of crme. prossded in s provnces by indepen-
dent agenoes ureder {ederal-provincial cost-sharing agreements;

justice information ard seatiseecs, through the newdy-esrabdshed Ceprre {or
Jerice astks referred 1o earher; and

natree caurlworker ==rvices, 3w wsualy adminesmerod I:|:|-' indnl:-pl:ﬂdc_'n'l: AaTive
agencies and cos-shared by Tederal and orowincial gevemmentzs.,

This cosrydkared wed fragrmeimed obce dyiteny contains the potential for condu
s, duplicaricn and overlap, B recognitian by both orders of govermmenc of the
ntnace nking af the compomes in a coirnal jusees system has led, esserially in
the past decade, 1o the development af cese caordination ard caaprmcian
through a host af ledersk-prowincial arganizatiars at che lovel of Minster, Gepury
Minscer . ard officals. Despite chese ef{ors, 2 numbsr of concerns cononoe o ke
expretsed by beth pravicneid and federal povernments about the approprate
divison of respondbifties n mwh areas 3 enlorcomend. prosecutions and
COFFCTharTs
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YWhile in pracdce the systemn Functions fady wefl, it mus boe noted thae dee
iagmentacion of amhomy, boch berwseon and within levels of govermment.
through the wopartant indeparders role of the judeoay, rerders the peadbility aof
4 clear, imerrallyconsstent ad wniform eriminal jekice policy equaly applicatlc v
all comporeens of dwe symem 3 rear impossbity The imporant dhecks and
balamces thar are an nherenc part of dwe sysoem s scroectore, and the crocial role
played by independently-acting components dittineueh the jugtice sytem from
many gther spheres of public sectar activity, which are organized in a relatively
mregraced line” fashion ard responside 1o coc witimare authercy. The fao thac
this (& reol Che Case & not ecesanly a casse for compant, snce the dea thae 1the
UMimate cosrcive power of the state dvaukd b cancentrated within poe centre of
responsibifcy woukd, a1 fself, be case For concern Bur che limited abibkey of the
yEem po coordenare effores and armicalace a wnge. alercompasung |Useice pobkoy
mwott be bome= n mind.
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APPENDIX *“B”

The Canadian Criminal Justice System in
Historical and Comparative Context

Intredustion

This Apporedia examines what i known i quantitative sl comparative terms
aber crame ard Usece. o Teewses on crends in maticnal data from 890 -0 | 580
Far Canadty, and compare those rends with imilar daca for Awscralia. Englard and
Wales. France. Japan, dwe Mecherlands ard the U 5.8 The Tnve period e wich
the enacorert af the presamt Crimna Code The countries wern selected
because they are mmilar to Canads at ecanemically advantaged societies, bur have
different races of crime. seoigh Composton and prsan we.

The dma in the Appendix describe:
. Draca and Trends for Repored Crime
II. Procesdng and Artrition of Case
. Uk and MNatoe of Inpgrizorment x5 3 Sancoen
Iv  Crimenal justice $ymem Expenditures ane Emplayment

The dats wers taken fram publithed worces. sually official govenment publi-
cathons Mowever. 1o locate. urderstand ar verify the dara, 3 wide varery of
chffer ent Soar oo vt wsed.

The Appendis is based oo tables or charts which wse cates per 100,000 rotal
pofridation. Ths rate allews for diferonces in abschne rombers thae are doe to
chil fer et et w peypalatian over lie ar becwesn cownrics | s ror alvays the ideal
way afl calculating a rate, bt is adequowee ard eacy To UnderTrand.

The dfficutices arnd mberent iranons meobsed 0 bach identifyng accurace das
av] underptanding their rmeaning aver 3 mnery pear pericd for seven different
ceumtries canmor be ouerestimated. PBeliakie, valid, and corparable dara are
availabbe Tor orty a very low aspecrs of orime and juice. nche fage of these
severe hnitations, orher data et be wsed po give an indicacon of the phenomena
al rterest, wch a4 crrmes knows ba pelice, oL CONYRCTRNS, or Average wHacE
populacions Lse of data corceming public order'’ alfexes ar bawed o sdemis-
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w005 (o prmens was abandoned, becavse the staosical definmcns bodh o Canaida
ad seweral of che seleored countries are poo vapue.

The ables, cnarts or graphs prepared for each af che foar subesccoars of s
Appendix are Found ag che end of cach sub- section

. Data and Trends far Reported Crime

Fart Il of the paper briafly descried the rse in creme aver the pag zeveral
decades, 35 rreatawred first by corwicdans in coarts and, for the past cwn decades,
by afferces hrawn ta the police. That Parg alwn reformed o the analyss of the
et Rcport. ascribing 982 of the rse in conviconns batwean 1900 and | P45
L3 SATIMAry coreiccon offerces. rather than the gewerally mare derous indictable
canviction affences, ad P07 af the 8% to crallic offerces resulting from the
universal incroduction of the awcomotile durng dhis cencury.

AL an accurare vdcaror of e detwd eaternt af crime, reparts o police are
subject to 2 number of limicackors. 35 is menoored briefly in the texe and exen-
svery discussed nothe liceracere.

Crim zource of limitatior is the fact thar many offences do not come o che
actention of poloe, for any nurber of reasces. and cherefare cannet be Fecardan,
Criminouogists beleve that a more aCcurace way 0o TwdSm e crine o by sureeying
the generad publes an a randarn selecton i — “ictimazation © surveys Chhers
bedigve tan “wll-report” surveys af potential cffenders can prowde valid est-
mates af crminal irvolvecment Yvhile resuics are net yer avalable for Canada, an
INTersive $a0 of wKOmizaton surveys o being wedertaken xel aracyred by the
federal goverwment during |93}, Prelimanary wark done in Canada has cenfirmed
frdings from similar surveys ir che Unived Scaces, England-¥ales. Suctralo, ared
the Methedands, In Canada, i weculd appear that orly two oot ol three= break-and-
eriers, and ore N two ussaudts| are actually reported to podoe Smilady, findngs in
the U 5.A irdicare chat more than one-hall of most corvertonal criMe s nat
reporied Lo pobce.

Drspite the limitagians inkerent 0 daca based on oferces reported 1o police. such
hra are availabde for most of the selected coonres seee the sady | ok,
Furthermore, because ol the stmence af convectior data in Canada far the pas
decade, il would be impassbee to dscuss the Canadian smuarion snoe then withour
refermng o Ureported oterce’ daca.

Tabie | displays the tofal range of reparted oilences ‘oo 1970, 1975 and [9E0.
In [#80, approxnraldy aneguarter of the 3 7 mikon cffences knewn to palice
inverved offences outskhe the Crimnal Code, bt instead found in ather ‘cderal
starites swch as the Marcooe Coimrol Aot or the Food and Droge At o a
varous prownodl satutes o moniopal by-laws The percencage of Sirne Cooe
offerces in the Total has grawn froas 70% in 1970 1o F6% in 1980 K should be
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raped that the huge wnber of traffic offences is not mcluded in these izures,
Creer he docade |970-1980, she rate of property crimes ncreased by 60%,
while the race of valenc ofiences, includng robbery, roze somewhar kess. Viewnt
grimes cantinued o arcount Foc less than 10% of the total number o] offences
reported to polce. The tabde akio dever o sready grawth in mes property crimes
over the docade Raoes of vialermt crime . an the ather hard. are noc 5o coasiscent,
weilh the grewth 1 such crmes as robbery and wounding apheanig ta have leveled
alfl between 1975 amd [980, after nereasng signifecartly betwses 970 and
1475, The murder e hat actually declined snce %75,

Figure A cfoneraes che amual Station o respect of wviokent crime with the
apparent gereepions &f the poblic n the regard  The Tirst diagram displays in a
P chart the breakdown of total reported affawes inue varkus categanes, wang
Table 1 as the basis, ard highlights the proporion af wialmt enrmes as o pereecage
of the ol A Galup natknal amnbu, soreey carmied oot in February | 980 acked
Wr¥S ault Caradians che fobowing question. b your opinon, of every 100
crimees comumiteed in Careda. whar percenr nwobe sickenee — lar esanple.
where the wichrm was bearen up, raoed, robbed ac pure poine, amd 50 gn?™" As the
secand piee ciagrarn dlue Faces, the average respestce 0o the question indecaced thac
miast Canadans thaught more than half of Al crimes nvolved valence, as opposed
o the acrwd figure af kess than one m cen.

Table ¥ shaws the afferces reporied 1o polics for 1980, in devcending order of
frequency. Mare than saven st of every ren offences roate o a handful of
secrions of dee Crimirgd Code, concermed with the property crinves of thefe
b aak-adeneer, ard wHfl damage.

Tabe 2 irkbcaias the trerds with respect po senous vraffic offences gver the past
vz decades, with the bk of the enrmas grawedh accaunmed for by impaired
driving. arrd failure 1o stop or remain at the scene of an acedent.

Tables 4 through 7 corcxber the phenamanon of crme 0 a comparative context,
as opposed o soledy within Carads In carmsidanng trends ovor tme with respect
I some sobecred oifences, it should apain be siressed thar compansons of the
abealute races af crme berween countrics must be onderakian very cautsisly,
Becape af dff=rerces in crere recardnz based an differerces in

behaviour by the public, pelice recerding pracoces. definmions of offences, and
curural facrors. The crends i polics crime dars, on the other hand. are kel a
larly reaconshde ndicator of rends n acual crime, becawse police recarding
techrakpgy and practics in the sadec red coantries has remained relacivety conmant
aver e las fitceen yoars for most major 2ities r the selecoed countries. Also.
U 5. surveys af the general public sugars chat repecting of crme ta palice nas
rermaired Constant cyer this tme peried. and comparsens of rrends in swrvey data
with polkce data aver this pericd uwkcate wmilar cypes of yrcrcase

I gemweral, thse cabdes inchcare thar Canada = sill considerably less walent than the
LIS A B hay beecsme rrcare vaebenn than japan, and (ozcepr o murder | maos ol
the other counoics.
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The data an murder are likely the most reliable, and edicate than Canets is e
vioeent Than the other countrics. with the excetton of |apan aed England. Walcs

Fape rates are rocorioudy uerelable. e on the hasis of Table 5, qnby L1 5.4,
repOrs e rape than Canada. The sune patcern applics wo robbery, alchaugh n
mus be noted thm definitions of che oMence vary from country 1o country

Burgdary races are sapnsingly similar from ane cowuntry o anather  and are
uifermly much higher than reported races for the ather cmes compared. Far all
laur cfiences. the trends have been far che —ate of repored crime 1o ncrexse,

Japan excepccd The owerall race of increaces has aizo Beer raughly camparatie
beLwEen Couniries.




TAELE 1

ACTUAL OFFENCES KNOWN TO POLICE BY TYPE CF
OFFENCES WITH RATES PER 100,000 TCGTAL POPULATION:
CAMADA: 1970, 1975 AND 1980

Total Actual Difences
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3528 396 I 414 4417
15,785 HB & 35 542 laq T
16, 4% LT 4 44,971 V9E |
LELJE! 1556 * 381,383 1.&an 3
11084 1431t 44 B00 85 5

1 Asmachd seere ool clasufed T ocher ol ¢ 1970,

b 17 1970 el s classilios aver under $50

1,6¥1,15%

LG5 39%

155 Gu4
73

ar

791
12,787
1313
10,471
1T Rl
1,407
114,704
24,361

T

4% pr

%1.%%8
1145%5
539.4%0

14,8537
1M1.155%
Sud Yk

114421
B0 434
45 50%
457 811

141

I 1,258T.7
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FIGLIRE A

PUSBLIC PERCEPTION OF YIOLENT CRIME
CANADA GALLUP SURYEY 1982 {IN PERCENT)

N PERCENT)

ACTUAL OFFENCES KNOWHN TO POLICE
CANADS 1790

ALL OTHER CRIME

FECERAL STATUTES

CTHER CRIMIMAL

COnE

.3 %)

(20.4%}

FROY. STATUTES

{2.8%)

YIOLENT CRIMES

{5.8%)

YIOLENT CRIMES

PROFERTY OFFEMNCES

(53 9%

{49.8%)



TAELE 2

ACTUAL OFFENCES KNOWN TO THE POLICE
IN ORDER OF FREGUENCY OF PRINCI|PAL SUB-SECTIONS
IN THE CRIMINAL CODE INDICATED IN PARENTHESES:
CANADA: 1930

Sub-group | Actual Curmulative
nuUMmber number o o
| Theit - 520 ard oder (294001 L34 a3p 24 38 & 18
Hirrles 130,198
Fram movar vebecice 198,774
Shopiiforg 16550
Chara 190,952 ,
cncloces 290.2% 2, 787 11510 .
2 Willyl dhwnape £ 187, BB 118,21 II [5 58 41
Pravacas 05 34 .
Pykdi 15 BH
1 Tl owes §NHR (20 207 124 593 10 °8 5191
Bicpciet a,125
Frammotar sahacicy |G, 14T
Shopdifc g 4,199
Hhem 103,534

pncluckes 200, 192, 267 |

4 Ereanng qui encerng [
rexdence | JIM AT
5 Breshorg and ercenrg
huErEES prenssces lll-ifll}:c]':- ! 99 044 4 A4 LR
ti Thef. mecar sehicoes d195 4i.973 452 TLd
Aacareabsles &1 35
Trucks 17 140
Marorescles i .E453
CHliere 5 141
T Basaul 345177, M0, AG B34 194 Th. 5
LT 71T R 0N 'Y
semeann absadl, aiibde smal et
assouh 19 preven arren, . -
A Trach(J1 4 1||b]. 315 5 31% 160G B0 14
‘chegues crede cardsl
9 [dlmbing tho prace 17177 1)

209 hek 16 25 LT

43577 lE B i%

1%



Subgrouwp  Actual Cumulative
Mymbor Murrbear )
11 Beroak g and erceneg Ischers | [ 4| QB T B4 4D
1304, JOT ") .
11 Rail wobkion 'TEN2 21004 aed S50 7 TRER KR
12 Bacily narm lassaudr) T GAG | 35
1228°, 329" . 319°, 2417,
X2 L' )
13 Frauds jachers)c2%6. 30011, 3200, FLEC T 1 37 BE 4%
133" 304 52et, 127" 3XRT 3100,
o T A e o R B R - A I
156 31" ;a 34B" jinc - 5],
TS0 °, 187" 354" 444" o 4500
rreld, BRIY 1620 1630, 1540
(-1 bl YR | ,
Id Hh!'\.‘ull":'l"ﬂflll'«lgl]-' ELN ] 24 g5} 1 21 B9, T0
15 Rabmeo 102007 13 357 G b3 &7 15
Firma | a.594
CIrher arfermse weapons 1 Tial _ .
Ih  CDMNlepgve wi s feelwers] [ 7H 3 [ [NIYN (N7 H1LF
B3', B4"". 45 A& T BF T AATT
EE L ) _
T deoen aces | 1BY I'."{I'"_l _ 1].+29 056 7l 47
14, Rabbenes (ochers] (300, K4 [ Y1 055 al 0
19, Trespass gl ||i!|'|1 1T3TT I 13,194 H] . 4152
11 Arsar 31 3BHN. 1#]. 3940 I 9379 L] | ¥ ug
21 Fuleceal avcal-Tomgle (1430 | B %1% [T LY] g1.30
11 Aaaqults 146 Ialand =171 £ 113 [T F1 e
Pal<e G478
Qi prrgre-puldin, alfeers | [ L 1
13 Carmracs T peace olfers ! || L asd 0 91 A9
ML e TR [ L | .
T Frisenes guliaddly wg lange ! 1893 o5 74 04
11330 L
15 Sekual cffences oabecs| 4, 148 (T 2611 [VEE] a4 17
148, 150y 1). |5|]g wolEl 153,
P a) 153, 154,155, |57
16 Escape ecstody 113311t 1481 ail 4 19
IT Wiounding Jawull) (248 143, 1B X TH [ 4 11
ard o)
i Hape 143 14%7|

rA



Sub-proup Artual Cumulative
Mumber  MNumber %o %
o .—

i1 Frahibmed weapans (BT, 90 4 1145 a.li 4,53

il Gaming amd eeurg | 1BE 1) LaT ala T3
Beecr rg hause G35
Liaming hoane 1.372

3. Resricred weapans |91 ca T Jincl). | Blz2 ulik Jq B

gﬁn:l

2. Prosooucion | SO+ oot T4 10
Bjwndty Foyge 197" 1347 7| g
Pracaring ¢ 195, &4, 1677 153
Cukare 195 17 Sy

1 Courtereilrg curreney | 351 Gay 94

AT o 4125 finc.)
14, ndecern asmwdc male | 156 - I TS 9E0T
15 Pubde wveeraly 11597 18T 40 q3E |4 kT aL T
188 iIncl |7, 1457

16 ArLergged mgrder |31777) ra] N4 AL

IT. Eadnapping [247"] 6% EE k14

13 Guorang aml betting Jollers SRR na3 a3 17

Pk R 1T 1 L - B L

19 Hairickle " 593 naq3 a5 10
Murder |sc cegresc114: 115
1 Murder Ine degres [ 2147 L)
Mardaughter 12171 T
Srdxalcide |216] X

Al Explosives 76,3111 TR, 7% A0 438 a02 3517

, Trher cnmral oode odfences .1 57 4.8 1 2

I Toual Crimuna Cade TAfences 2,045 393 Q] 041}
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I
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TABLE

RATES OF SERICUS TRAFFIC OFFENCES KNOWN TO

POLICE PER 100,000 TOTAL POPULATION: CANADA:

19561, 1970 AND RECEMNT YEAR

Cririmal Code
Crmeal negl gerce
cauang deah
caLsing bed Iy harm
opLrining macos vehizle
Faillrg ro scop o remain
a vmee o il
aegEiung ok
Failon oo rtledan 12
pras de areah samp e
Diang ik eamcated
Ciriang while 1mpa red
Drmug weliibe o lilim]

1942 (R | 1940
34 R0 1. 2004
9 HE: | 1
Lo .4 oR
I 1 H LR
e 7 1.8.3 IHET
15 % id & 114
19 L3t

w3
195 4 184 F BA9.0

ErN:

114.¢

Erowinclal wtatutas
Failrg 40 s[0p ©F remam at
scene of acC dere
- Dargeraus dr wing
I:Irn'ng wdaly |'!i'.:'|||l]||'le1d
a. appra=muace based on 171 drmng
priue crcpylihed Io- 13979

g A 1978

11

Fid
1441
b7

kb M

Er
acl f
EPRr

kH



TAELE 4

RATES OF MURDERS RECORDED BY POLICE
PER 100,000 TOTAL FOPULATION: SELECTED COUNTRIES:

I1950-1980
.F England-
Canada Australia Wales France Japan | Metherand: | WLS.A.
10 | 09 Hy:| 1 51
1z | 1B
[ 5 44
13 i1 4 4.4
11 1.1 4 1%
| + 16 D& i3 1] 51
I iy o r 11 Sk
Ir is ne Il Bi
13 10 (K] it by
-] ER S (K] il |
S 19 LE 3 43 5
11 v e -8 47 LR
14 4.1 1@ 11 ' 9 5% ik
13 4.1 o 14 9 g/ a4
17 4. 11 1T 1r f ap
31 44 I IR 1% Ti ae
1% 19 ! ip 1% By BE
in ER ] I 14 15 B3 BE
16 an 11 it 14 B D A
it LR | 1.3 ER S | & wr
15

Drafinithons: Casutpe vnan aslineeliogd e Auerala s dns, al ey oo i, o Gg=een (ndeslaghin
ansrg [ramr mocar ralfic accoenes dor some waies Iror (97 574 han lwaey induaeds EgEBsO- Rl oy,
rearsbugheer and nlaucde France: meurmes Fés au profe [meumee: crapseus, rigemenes de commEes| momeortres
bt a0l (hovneodd e deare Japan: horaooc. Methwertands: nonder and morslaughoes. WS A mures and
[C TR -2 R S TRO B RT )

EL



TABLE 3

RATES QOF RAPES RECORLED BY POLICE PER 1{0.000
TOTAL POPULATION: SELECTED COUNTRIES: 19460-1930

England
Canada Auvptralla Wales France Japan MNerhedands | LWLE.A,

EN H K] TR
IR 15 o9 LR |
e: | s X 54
1981 1% L] X |
| et 59 D W 1.3
TS il X 151
95 rl 1l az ' 11.2
196F i .5 LI 4.0
1963 4] ar LJ| 159
|33 +.9 3T 18 LI la.3
1970 .1 iE (-] 54 137
14} Ly LI | & | 1t me
197 | &5 'L 1a 49 1.5
197} 1l ir I 18 1L
19r% H73 5t 11 1Lk 141
ey | o8 54 21 13 16 4
19715 40 5T 1: 149 15 4
rr | & g3 71 ' 15 e
1%TH o hd Th L3 e
IgTa | 97 549 ia 14 =N

9T 1 4

Definiclos: Carmda; rape Suetrala: indude anemrpesd rmpe avd wsaat wich ren <o race England
‘Wales; pe l.r\-d.;l;mrrpl:ed rips WL R Lprcabbe -ape, glLaeply Bz eowmral Teeibly sape B for s ar
1hirpa] 7 foree oo e hinln?

SR



TaBLE &

RATES OF ROBBERIES RECORDED BY POLILE PER
100,000 TOTAL POPULATION: SELECTED COUNTRIES:

1950-1 980
—l_ England- |
Canada | Ausrala | Walo: France Japan . Metherdands | W.5.A,

VW0 [ I8 | ' | 57 | &1
1961 1.0 94 L
1941 HE q4 T
LY 31 ] q2 | L1 E
1984 4 4.] 40 LE 7
(1T I8 % 5.1 7. qq | T1.7
1954 8.0 LI | 4z ER EOB
VT LR 81 ) W4 g 1] B
198G LT I 1LE e g 1318
(LT LER| 13.7 124 17 1444
150 LT L} 174 14 1h 1L
1971 521 2l a 153 ig 11 | .0
1971 LI LI 18 2 LI 13 1"
197] ERT Il 4 4% 50 | B 1E3 L
1934 ™A 2d. 1 176 5.0 19 0% 1
WTE 433 KA FE ] BT 11 81l
1978 s il FER I [} 195 &
9T g23.48 H A 84 18 187 )
1978 R "y Y- | LR 17 1% }
g B3 LR R ' ] Tz
1900 1037 9.0

Defnltions: Canaads: froarms, acher oflerave woaors. oocber robbery, At dlli= o0 or IPeead 4o use
wialaneo 40 chlain peper o ircludng avempes. England-'Wales: robbery and assaue withipeees 1z rol: Frafcn:
had.up er aweresvo 2 d Tanarmibe. L3R 11e orsheeae toone videpce Lo abban property in eeking 2202rin

{8



TABLE ¥

RATES OF BLIRGLARIES RECORDED BY POLICE PER
|MLHHD TOTAL POPLLATION: SELECTED COUMNTRIES:
1960- 1980

Metherlands .

Definiticna: Cangd: breakng a7d eacering |0 al kindz af bablings) Avvtrallas break d ercer. Emglarat
Wabes: burgliry in s twellng, aggrasaed burglary roa cwellig Burglan e u- 4 laild g Alver cha 3 awelling
ggravaned burglary in cutler, ard geg equpped dor sealog - Towal surgary Francs: cambnatges de cous
Eerres de ez WS A norgury
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APFENDIA "B" g

Il. Processing and Adrition of Cases

Faw pobcy-makers or citizens thnk of the exrenc toowhich coime s handied by
cinzens, police and lwwyers away from the feemal nies of de cowtroom.
Moweuer, comprihersive gides which have leoked at the resetan of finzens to
crme. and ar bgw palice and courts deal with crme repors, have broaght a
reshzation thac

4 muhocrime & ol krwn 1o the police.

* prly 3 portion af crme knawn Lo che police becomes the sabjecr of 4
charge oF armest.

*  many charges are dropped or withdraan befors teial; and

*  while mom cases atuglly reactung the enal stage reRd in g comiction, the
vast rmajormy of convictions resuts Fram a pudey plea.

Chart B fcarates this precess of aerien’” of evencs through the wrgus fipes
of dhe criminal justice system, vEng the offence af break-and-enoer as an cxampe.
As o chorwn. mare offeroes are commiteed than are ke to polce | Micre ane
kngwn (o pelice than resudt o an »ecul charpe being lakd . and mone charges are |aid
than corwictenrs enoerod.

Tabic § compares "' attrition” rates between couneres for robbery and burglary,
shvwany the farly comparabie reces of atorvign between the “repeed cffence’”
and “charge laid" stapes. England-¥¥ales has a2 higher mitia for robbery than
other counnes except Japan. In toth {apan ardd the Metherards. prosecutors have
the Tormal aucharicy vo decide wheder a particular presecten sheadd ar shauld
not e procesded with, o the poblic imerest As a result of U pretence af pokee,
and sometimes probation officers or victind a hearings 1o decide on this poinc, i
15 underseood thar police per 1o krow when presacutors waukd be unlikely 1o
prosefute, and earsequenty are less likaly 1o record sweh offences. Thes helps
cxplain beth the high ratio eof charpes 16 effences, and due comparatively kew rare
af offences As for dhe ratios gencraly. it cannos be devermined frarm the available
data what prapeation of the acreion’” & due Lo nabiey 1o sdentify an areomed,
and how rriuch it dus £ the exercse of nformal police or prosecutarid deoreoaon,
Figure © displays dhee chrta ecwstaired 1 Table 3 10 graphic form.

Tables ¥ arnd |0 demorscrate dhe large prowth in convictsare in Canada for boch
indcrable ard summary ollences dunng dws ceptury A5 is monmored 0o The Texr,
thee wasl bnik af ihe rereass s foond b somenary conviorion offences and. i the
indect e catepory. far nonewolens property grime. Cansideration of thite eybes
in the light of Chart B and Table B reinforces the paine thas much of the "' b in
depen'' & 3 connparabeely ko voubdey pheporrencn, only indirecdy and maranally
sulbqect o the gontral af stade ar caurt defcens.

Figure D dluscrates in graphic fonn the conwction rates awer time far rurder,
rabbery aid borgary. The figure & based an the dara concaned in Tabs 10

Table || illstraces a paralld phencmeran in A raes, England-Wales, avd France,
broken down aocarding o whather an indictabde procedure, or 2 more smpdiffeg
procedore jusosly ernphoyed far less seniows offences) was used .
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CHART B

ATTRITIOM OF EVENTS THROUGH THE CRIMIMAL
JUSTICE 5¥YSTEM

This desgram illugrat=s the procewsng of indtadual crme vicim's cases hraugh
three major stages in the crimnal juscice syscerm. S rationwide data da not oxig
an wictrmtatan far any affences, the rates wore estimated for break and enter as
it i5 & relatively froguent werous affence lor which studes have been undertaean m
Brigt Colurnbea and Cirraric. Thesa rares may differ far other jursdictsans within
Coniaxn. The differng widihs of the praph indicace the relarse salume of offences
Fandicd ar different point: n the sysoem.

All oreake xed entery
restimaied by survey
af wdms)

15 of all break and
efrlers Are rvl:pl;:rl:m‘!
to pokoe

I 1§ ol all brmab, and
enters are cvermially
crared by charge |b &
of all reported to pokceE)
| 17 af all break and
encers rosutt Tocort-
vierwans |3'5 of al
cleared by chargel

Crata are ot awailable which permi an assesemem of the properton af comic-
tions resdting n semences of mpriscoment. However, f appears that 25 of
ollereders comwined of break and enter receoe such dentences

The final dsposan of an offerce or offender lies ac the erd of a karg chair of
deciscas rrade by wictims, police. proscoorers. and |wdges.

Thee residre of this chain of decimgns = thao relaovely few cases result in canwicricn
and redatively [ew cffenders are igricomned v comgarison wily the corat oombes
of offerces commeited, even for a relacvery serigus oflence such as break are
ELEr,

The greatest walieme af cascs are affecred by deasions made carly in the process
by wicrims. poluce and prosecuiors.

The rate of commesson of affences n aur sacety & yute high. Canadian stodses in
which rvenles rapormed oflences «hich they hafd commiteed ndcate thar B0 to
F0% af ab jiremniled commit ac keam ore offence 0 a gven vear (many of them
aomireeddy minor] Rescarch in the W3 sugpests dan simear Fodings may ol for
atles as weell.




TABLE B

PERSONS CHARGED AS RATIO OF OFFENLCES KNOWN
FOR ROBBERY AND BURGLARY FER 100,000 TOTAL
FOPLULATION: SELECTED COLINTRIES: RECENT YEAR

ROBBERY BURSLARY '

Mops: e perian can e charged For mimso Lhanane criree and e versa.

A Alperey and Chorbss are cxcluded
tv. Fo ol Meckaraney. thers way prate ol d 410 | el'encesand 1,408 Scharges'o-al olfearskin 1909,

rana 1 0]

&
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Rotbery and Burglary: Selected Countrles
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1544
Rl
1950
10
1940
'3l

DFFEMCES, OF PERSONS AGFD 16 YEARS AND OVER, WITH

Mote: A

TABLE 9
CONYICTIONS FOR INDICTABLE AND SUMMARY

RATES PER 100,00 TOTAL POPUILATION: CAMNADA:
1890 TQ 197]

Indictablea Ofenoast Summary Offancer—=
Murnber of m o
) | convictloni [ Rate copobetlona Rate
LY K] 99 HLEh T4
445] F1.5 5,385 653
14,207 b 14T.E 1.3 | AR5 |
15 JAB 174 3 | 18,424 l.BITY
A 457 1TaE 108 T34 14247
44.711 L L0 LLL I A, 0T e
11 414 119 |.1B1.99. E&T
b4 7O 1al 1 1.00& 512 & 17
73.31% L4d & | 451 P91
71410 1SR4 01 F

Al ta and Queber i eacluded Tar [9F0 and 1973, F pures be'ore 1951 4o ane inglos)e
Mev? pordand,

Linti. 1948 rhe nads of she sramsnes of mdecade come sy dhe ollepce oed gl $r camibvn <A
prErocs ceriic L e el aedilable e sataf@ecory saus. Daza for 1950 o 1970 Yor ngmber of
peryons porsicied farsrdctable aflerces are gy ol

FMonte al perseh Par=
154 31 365 1189
1% ELIEL I ‘90 3
1410 15 gea HER!

'Si_rrll:r:f ol bt prerdles, Bl ek loies pa'klﬁg.

alrer 1473 dporrs lan conecoioes for indicoble afler: e are g cetegied

£4



TABLE 10

CONYICTIONS OF PERSONS AGED |16 AND OYER FOR
SELECTED INDICTABLE OFFENCES WITH RATE PER 14,000

TOTAL POPULATION: CANADA: 1890-1930

Morm: g For 1'hd
b Exzlices Alberea ard Quebec
<. Lanverlon daca not a=aiabic for |58

Murder Rajie= R by bty Burglary

Y E:;:m:n:i Raie Mo Rate Mo, | Rate Ho. Rare
1850 | 7 T a7 Y 134 +.%
1400 1 a4 Bt I & 3 &1
191D 24 07 v 14 add ;LI
1920 9 oR 11r 18 2073 4.1
L] L] 03 415 11 4,112 dl 3
1984 & 0.4 ke L2 | 4R £.13R 519
1950 103 OR T [V TTh 5.7

| #d Iy 0.1 L1 0.l | 139 5.7

470 | 0.8 1 a1 |l I

k4
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FIGLIRE O

CONYICTIONS OF PERSONS AGED 16 AND QOVER
CAMNADA: SELECTED INDICTABLE OFFEMCES: RATE PER | 04,000

Rate Par 100,00

SRR A
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| B Renil 191 1920 F930 | 940 1950 I 9460 1974 (1)
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TABLE 11

CONYICTIONS INVOLYING INDICTABLE AND SIMPLIFIED
PROCEDURES WITH RATE PER |0,M0 TOTAL POPULATION:
SELECTED COUNTRIES: 194, 1960, RECENT YEAR

[

‘Canada

_; Avagrralia

England-
Walay

—
| France?

15
19564
1§71

|k
1978

—_—

| cal
| ik
1374

Indlctabbe Slmphfled Procedur: .

14y 5
Al |

113:
&F|

EO1G 4
6,538 &

1Ly B4 4 A.3e PR
+14 Hpl 1 1,30% i0F3
g% 497 1 ke [N LT
Wl 5351 PR Idee t

1TTI4 5

Mote: 2 Summary procedure
CiartaiCl Qs againsl persons, pocperip, fergery anc curreacy
CHencey apam pack] ordur gl pamey oflerwe
. Indicuabe, par ans coreimed.
F<kan .kl wole, evsars cony cred
Al e dei i Leataua farcectloneles Fae PHE)L persco cone coed 15 wsed incladig, Cours d asuses.
B gy e brags shy oy Foer 19nd. P sl S ed s nged

¢ — 0 O 0 7
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APPENDIX B 37

il. Use and Mature of Imprisonment

The Cwa Majer measunes of prisen use are the number of persors 1 prson on an
awerape day and the period of ime each person spends in prison Unforounacely,
there are na relalibe methedt of mexsorag on 3 comparative bass dw length of
stay of K5 analogue, the number of admitsions. ket s anermpla el i nxekored
by the rate of peroors urernpoyed on an average Jay. so prison e will be indi-
cated horg by the ‘starie’ ar Cueek’ reeore of the average daly esumace of
persons in aduk priscns por |00 000 total population. This mexiures an average
me af prischt rudver than the Aumiber of persons cxperarcing prison for vanced
Lime prrics

Tabke |1 indigated that (s eomvunoee o be the main atemartive Lo MCarceracion.
ard by far the mow common mnction awarded. Other altarmatwes Lo ivarcers-
pon, and especially probacon, have boen ieroduced in recemt vears, ot do nat
appreach the e of (mes for any categery of offence. b 1975 the rame of
probacon varied from 670 for ndictable offerces. (o 404 for moter wehicle
cflences, oo 1555 fer ooher simimary convicton oiiences. Cheer che conoury, the
buk af increased e af e bas been Tor mocor wehicle vicktions. the foe rae
For which wag 7995 4 gut gl the tota of 92699,

Canacy has approximatety gne person in 3 thoasand rcarcerated onoan average
day in 980 ac in |89, 35 shown in Table 13, These 23000 persors are manly
yaug makes, More thay 3,000 e hedd befare eral in peeons sdneistered by the
provinces. Anocher 1000 gre sencenced 1o proviecial prison ard 10 000
senceced po Tederal s,

In Tabke 14, the propercy ared personal crieme isdices are digplayed by prowirce and
LerFTesy. a5 are the races of persors held in adul prison. &s may be saen. gher
reported rates af tome are gererally xopocinted with luger earcersian rates,

In Tabde |5, ncarceration use has been broken down by Canadian proviece or
terriory i [emms of the change ver Lhe past decxda. The raped mcrease n e of
mcarceratian in 3ackacchewan and Mewfourdsnd = offsst nationally by che
decrease n wee n Besh Colundea, Thes pecpraphic dstribwcen o shawn n
Chart E. Basically, the further ¥yost and blorth o = n Cansds the higher the
wipler Lran cate. ard The higher the inCcarceracion race

Tabde |6 compares trends im prison uye among the selactad dountries. The tronds
in Canada and France have remaned relacdvely stable, while nothe LS & e of
precas has increased, avd o Japan ard the Mdetherlardls  has decreased. The
mcarcgration rate for England-vvale: has rigen in the past twa decades, reversieg
an earlwer decline ¥Whike the dedine i the Metberands has perssted ouer the
CENLury, There are Fecent ndcarons that excreases in aolenc crme may revse the

trend margnglly.
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Tabde 17 breaks dawn the Mpores Far incarcerated merpons in che sehecred oun-
tries arcording to whether they are actugly sorving sentorces of Pcarceranon, ar
arc hedd n cumody before thal and sencence. as oppased o being free an bal, sy,
Chart F Hustraces the relauee races graphcally.

In Tabhe 18, rates of probacion and parode are shawn co vary subsanoally froem
one counory 0o arocher. There o a general tendency for there ta be maore
persors on prabation and parale when there are more persons in prison. This is
confirmed boch or the schecred cowumries and over ome. Yy Canads, gre-
batkn wse has increased o osome prownces ta the paid whess Ontaro, lar
ristanee, Bas four times a5 many persons an Fu'uhatiu::n a5 it has incarceraced

Taole b9 ammemges o reflect the phencmenan reperted fer Canads o Table Y4 in
3 carmparabve cantext. n diplayng e robbery. borglary and incarceration races
for the selected courtrics Basically the same paccern is found o apply: higher
robixery ard burgdary rates are associared wich hghier ncarceranon res.

Table 10 tompares the ne made of imprisanment as a sarccon for chose cone
wered ol robbery and theft in Canada becween 964 and |973. The deckre i we
of imprisanrment for thefl cominees i temury-long crend, inthae thelt canvictians
in | B2 resulted in ncarcercion arownd B0% of the dme, or four times the racs
in 1973,

Table 1| Feinfarces dee paint mads jio aboee . 0 dsplaying the increasng propor-
o of che inmace popalacion in foderal permeneores who are setwig S ences
far crerees of waleree, as appased o peegecty crimes. Fgure G ilestrates thess
dra grapheally. Alwo of imteredt & the dechne in peroentage of admissions for
conviction o Criminal Code offences. as a result of the large increase in Marcars:
Conerol Ace conecpons, ad the incrodusctan of parale o 1548, and mandnore
super-iion 3 decade larer,




TABLE 12

TOTAL CONVICTICNS WITH SENTEMNCES PER | 06,000
TOTAL POPULATION: CANADA: 1900 AND 1971

1900 T

T Mumber of ™ Mumbar of
Corvictions Race Convictons Rate

Tuotal convlotiona 1L T4
[Maath |
Panuanelmrg I.TIH

AeforrmutoHm 1Al
Flrmr or [l 118, J60
Yarioua eantencesd 91602

Mote: 3 Inghedee 1A&F conmcrmns 1n 1k Yukon 1ar whech no sencenciag dekgils are given
o, Ercludes Alkwria ane Qe lor bach enrences and conal popuolarizas.
£ In 1973, 1w vaak Tar jail o0 Lok were 2004 anc ®,040.8 regpectaely Finks and jal ween e
wparaled scacisl<aly in 190G,
d Inclededr varaus sencences s probacan whach sas noiusee m 19 Hgweeer.an 1973 ke e «as
LR R

B



TABLE i1

PERSONS IN ADULT PRISONS AT YEAR END WITH RATES
PER 100,000 POPULATION: CANADA: 1390 TO 1980

Mote: Sereral. 1955 oo 1999 gacg ars atdos oAy

1955 ca 1980 dara inclde PenItEnCahes jroeats otseuddanie el aeoe nhogs
1910 ared 1940 iy = e kn L2 .13

191 prdd 1901 2ara exciude refzrmacanes

o, vpal

ol



TABLE 14

RATES OF PROPERTY CRIME, YIOLENT CRIME AND
PERSONS 1N ADULT PRISONS PER 100,000 POPULATION:
PROVINCE OF SENTENLCE: 1978 AND 1980

Population | Property [_\l"l-ulmt Persoas in
{03} Crirmer Zrimet | adult prisans

Province | 1378 1978 | HTS 1930
I, Altarta 1.013 LT | 1wl 2 1414
1. Mankoba | 1,012 | agirr | 1919 123 Be
3. Eashmtchawan 950 a060. 1 817 1214
4. Briths Cobumbla 1 ue% slsns | 128 & | N e
5. Mhve Sxariy | A4T | T w2 og 2
#. Maw Brunswick ol LIEE | 313 | 95 7
T. Gintarlo ) 8503 41137 75 4 Be.7
8, Pritce Edwird Hami 173 1T a It 3 ' ]
9. Quehec £.I53 34215 1717 Al &
10 Mewiomndland i 2304 5 195 man
Morthwet Terrltorie 43 TEILY 15y 8 i 4
¥ulon ) 9431 | 1475 0

Mote: 3. Propery crmes are cifencer ol dreabng ared gnrcing, kel o1 1metar wehicke, thedt oves and wydsr

120

b ¥ alent feres a0 Ao af neaneside arcempred munder, woundng. rape ard robbery.

t. Thiscoirkines pan e bl i paiseesd admr areced by the federal, prasIn al and municpa gabarnmenLs
‘or cath provrce The Tederal parsien of the rate i based oo cela amecbere 2heeeakes by aoasioe s ol
reticsegn al duee ol SERrGaET.

(I kwhoies e k-nps,

r. Jome o k-ups are o luted

[ Couiws are on regisees racier Lign Loy coueis,

fed)



TABLE i3

CHANGES IN RATES OF PERSONS IN ADULT PRISONS, PER
100,000 TOTAL PCOPULATICN: PROYVINCE OF SEMTENCE:
1970 AND 1980

— —_— - .
Pravinee 1978 I 19898 c
I, Alberen 11 H !I 410 %1
1. Maniwmba 1057 11i6 Fui |
3. Saakacchawan 8.2 1134 45.1
4. Hrlumh Calumibda | 45.L : 1.4 M
5. Moua Footis &5 7l s
§. Mew Brunawick Tl 967 19§
7. Cmtarip 7.8 - 1
B. Pripca Edwatd Iladd "] | "I | -1
1 Cruetenc EE T Rl & g 4
10. Mewlicundland 418 | 1.7 0.9
Morthwest Territorie: 2did LR 14T [
Yukan T | MG 41|
T CANADA - i B uE.d X
Mota: Porscea i azlul preang By proapce ol sucence ey ey peesang eh] o peeaes sdnoadtieesd oy

lederal. arcwincul and Auncipa pavernmenca For ‘cderal peniceac anes, rases are by proyv nce af rescdence
it ome ! senrence.

ol



LCHARTE

MAP OF CANADA SHOWING RATES OF PERSONS IN
ADULT PRISDNS PER 100,000 TOTAL POPLILATION:
GEQGRAPHIC REGIQONS: 1980
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TABLE |&

RATES OF PERSDMNS I[N ADULT PRISONS PER 100,000 TOTAL
POPULATION : SELECTED COUMNTRIES: 1900, 1960, 1970

AMD RECEMNT YEAR
e o e e _— m oy — ———

e ! 1w 970 | Receat Year
Carmnda T 98 5 | ™} YET [ IYAQY
Auigrein EFL) | 1y EARE 613 1980
England- ¥ ahas gl = . | ! . 2 | 5.1 9O
a1 oo B4 9 1 Bl & | v BE 7 ISED
Jupan . T2 40 ' ©WO 4
MatheHent 143 3 L i | T l ME 1RTH
LMS. A, 128 B 151 % |75.8 A B b Fy

Mota! Gansral The eiiriae of average daly popodaton 1 usualy baved oo 2 cabendar year cr focal year ersl. or.
census eslmace

1 [HRG



TAELE |7

RATES OF PERSONS IN ADULT PRISONS WITH THOSE ON
PRE-TRIAL DETENTION PER 100,000 TOTAL PGPULATION:
SELECTED COUNTHRIES: 1978, 197% AND |780

Mate: Gerers: Perennan adde pe aoraneclucas all persans Incarceracesd e federa, scale. prosircialar laca
ardchcl gy noverd roaadee PreTods s ldnlinn irasgnd degiling (nd' ar acaincred

a. Persorsmaduh prisons ichedes pre el deterqionn e, Tar Carada, preecia raes |7 A, poslecri rane
ic B4 5 aed gwersonnne adull pescn oare w6 9,

b, Pre-ral decearon means awaicing ool aed aweading sl

{ Procnera 2eslude peveans held in palice sefls oo ack-ops whech a-e mosyp pre-ona

50|
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CHART F

RATES OF PERSONS IN APULT PRISONS WITH RATES
PRE-TRIAL. PER 100,000 TOTAL POPLULATION:
SELECTED COUNTRIES: RECENT YEAR

v

Medherfands

Hate of Pre-Trlal Detentlon
Per 100,000 Populatdon

1 / Unlted Stagas

Rate of Incarcaratinon

g 100 100 100 Per 100,800 Population



RATES OF PERSONS IN ADULT PRISONS, ON PROBATION

TABLE |B

AND PARGLE PER 100,000 TOTAL POPULATIQN:
SELECTED COUNTRIES: RECENT YEAR

—| Persons in

adult prisons
Tarady R L=
Auitralla ET 4 (1T
England-Walex B5.1 kL
Erance oo T 1 1%Ei
Japan 430 (19TH
It 1 e i HE rrarg:
LU.EA, mri {1978

Mok, 1 awerage chiy euiinile

b. probacionar parole dara are not avalable as daca are calculased by admreyons racker chan juemge day

RATES OF BURGLARIES ANMD ROBBERIES RECORDED BY

TABLE |2

Probation*
TEHLL 198
LAY
|43 B 11973
246 11979
191 (1976
444 - 1 1874]

L Parocle*
N TR

WH e
£d L 1797R]
BA W7

FR |

TH A (IFTH)

POLICE, WITH PERSONS IN ADULT PRISONS PER
100,00 TOTAL POPULATION: SELECTED COUNTRIES:

Fesans in
adult prisons

RECEMNT YEAR
Anbbery Burglary

o I R L foTre
Canaeda a3 1,252
Arrala L 1,107
England- Wiley 54 11sR
France 4 4311
Japan | B
Mgther|in sy uis %
U A& Iy 1 415 7

964
BiA
HY |
L1
11.0
M B
P

AH



TABLE 10

INCARCERATION RATE A5 A PERCENTAGE
OF CONYICTIONS: CANADA; 1954-1973

Robbery

1944

_ Wb
1988

%70

1977

1971

Incarceration
Rty

TE335R3

Theft

Incare erathon
Rate
n
%
s
In
2l
21

-1 B!



TABLE 11
TYPE OF MAJOR QOFFENCE — MALES ADMITTED TO FEDERAL PENITENTIARIES: 194H-197E

Admissions During the Year
Type of Major — = = — — "E—
CHlepce | 94 1952 [ 1954 1950 1954 1938 1972 1978 1978
JTDL.] Mo, 1,57 1 B¥le 1 1al 3331 JAls 1431 1,lel A 408 4 &3
L Loy e e o 1041 | 1EH) | 1) 11 1100y 1100y
Criminal Coda 1473 M3 aabg 3 fER 3517 3,191 1,424 1,15 3,549
{35 | mm 153 193 AL ) 78] 178
U welanl 457 41 3 ant po9z ¢ 1pae | 1 zam I &7 I BBg
[ [ | 125 Ik | 128} 175) | (7 ian (3 (407
[ Frapercy | o 1,11% I, 427 | I.55R 21g8 ., | TRR I 713 I iEA 1312
(571 (8l (801 (351 LT T Y ey a1 8
134 111 159 74A 1My 4 A7% 153 153
Chther Federad 7L o I 144 FIT] FIE i I.05e NIE
Statutes 151 15 17 I (8 (7 (18 124] 124)
karcomic Cormrel LT s I 157 (s 114 a4 L ]| LEL
ar Al 4| 5 ] 5 15 L]] 1] =k k]|
Farcie M & 5 It an 1] 4] a7 A0 tH4 £
Rewncarion ik in in | 4 13 La| iy T4

Boga: Aol thee fwcal pear leradrg Mlarch 31 lor | 946 and parfee . s of gl calecor prac percesg Cecerber 5o 1920 and cherealte. Farole and M5 roecsaoon o che peas
1948 199 e wolsticn ol Tekews al Lowse.

it



FIGLIRE &

TYPE OF MAJOR OFFENCE — MALES ADMITTED TO FEDERAL PEMITENTIARIES: 194B8-1978
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AFPENDIX "B Ikl

I¥. Criminal Justica System Expenditures and Employment

Chart H illusorares the rapd growth in publc expersditores far the Canedian
erimwial uatice dyitemn aver the pat two decades, aehaogh it shauld Be barme in
mind ohat a sgrificanc propostion of that grovwth is due to infation

Tabde 23 el Figure | detal creminal ettice exparditores w Canady {or the e
avalable year. The major portion of these penal jumice expenditures gocs to
policing, a pheromencn comeron o Canada and dee WS A In Canach, for
|'??‘3',"Hﬂ'. two Bllion dollart wers sperat an p-:ulitz sarviest, of which the myar
partion wert for polic officer mlarcs. The average cxpenditure on such serices
per cificer was §35 000 {or &0 000 podece offcers. Mearly cne bllion dollars was
spey on correcoedids. O thes roesl, the sxpendmoes o1 the {edersl keesd oan
offonders n dhe comemanity was less than |0 milkon dollars or 31,500 per offonder
Er year.

Tabie 13 shows thag the number of porsons cripkoyed 0 ch Sacktical catcparies
that encormpass crmind Jusoce has grown drarmaccalty fram 1900 1 coday.
Hawever, the prawth has been limmed to pedee o carmections. The rate of
persors amplored as judacs and lawyers has roc changed for Canada. atthowsh it
has grown in the 1054, ard recenc years have sesn 3 dramaec growth n the
number of Biwrers in Canads, Comeronity carrecticnd woud Be a negligibls
proportion: of che togal even if 1980 fipures wore avalable. There has boen a
subsranwial grovsah in both privece securty and privace insurance in oee losr e
decades o meat af the caritriss,

Tabbe 24 illustraces the growth in esormaced polce sieergth i Canada aver the
century Table 15 guaws 3 simdar patcern of arowth nthe actoal number of pobce
officers For the selermed councries. while also reflecting substancid varacions in the
normbe af polce per caeta France appedrs ta have nearly ffcy per cent mare
polee than Tl while the rte 0 the U5 A & aonly margnally greater.

Tabke b depncrerraces cye {acr chat correcoonal sxafl in Caneda prew an a faser
rate than the nmate popaarion in Canads aver the past {ew yean, Table 27
shgws che rolatieely small propormon of comertional rescuroes thac are devored
o cemmmanity-based altermarees, decpee avecall grawth mo the nombecs of
probation and parcle officers. In Canada, offenders in the community represent
pwrethinds of de socal under correcoonal controd . bt have only cneskgheh of the
staff albecared wa chermn.




ChART H

Il

el POLICE,COURTS AND CORRECTIONAL EXPENDITURES:
LFLIF.T e ]
in millbons CAMNADA: 1741 TO 1980
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LU e . -
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TABLE 12

AVERAGE EXPENDITURES PER PERSONM FOR
PENAL JUSTICE PROGRAMS:
CANADA: 197778

| T
Program SHMildana %
Pollem 1.TIB LLE ]
. Thewh Coiehael gl | % 1.0
J Criminal Lagal Ald 1] | & 1 B
Courts e 145 e &l
Compansation bo
Yledhma of Crirma & 7 7
Adudc T Pt g 551
TQTAL 1,517

a. Adylt corregrions s composed @' * adulo irprsanmens” (26 3% ard commeareny correcnans' {08 3% |

N |



FIGSURE |

AVERAGE EXPENDITURES FOR PENAL JUSTICE PROGHRAMS:
CAMNADA: |7T7}1B

Criminial Legal Ald {).4%) Caurts(9.5%}

Crown Counzal (1.9%)

Crime Yictims (2%}

Adult Impetzanment (3.3%)

Comun. Correcthons { B%)

Polbce {65 T%)



TABLE 23

PERSONS EMPLOYED AND RATES PER 104,000 POPULATION IN CRIMINAL JUSTICE

ACTIVITIES: CANADA AND U.S.A.: 1900 AND 1970

1,501 ala %I Ta.7 l
1

Persons

CAMADA
Canfus category ingl
Persons Rate
Palicamen | 1311 | 1 4
I
1
Ly iers and
notarlies
Judges and
gt eara B 14
Guards and
e bl s 1542 imT
Private
MLurey

1] w40

] n

LTI

16574

LS A

1970 Lensus Category

5%

140 5

1649 |
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9 HTE:

R
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413978
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I
LT Ei

FUEN|

1419

Lawyrrs anwd
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Gy,
wiitdhrrln i
doorkeapars

Bhate; 3 THiandueses v sceta Bew Bronseack, Prnce Edward Hard, Soskar, Oncarke, Maricoba and Boceh Colomdaia & Wi incledat 2erman oereaceies laer ncluded
r Alporka, Sadkalchewan and Labradar. bur eacludes wmas is knos ey 4 che Fukon ard Monheen Ternteran

b Incesdes marshalls, poeEabdsy, eheil L and balids
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TABLE 24

ESTIMATED PLGLICE STRENGTH WITH RATES PER 1000}
TOTAL POPULATION: CANADA: DECADES (901 - (930

b Tress dora are dor [9HL 1910, 1920 1910, V394G and 1950

Cetiay Dakax R M Py
Yaar Henbar Btz | Hurmiber Hatz |
L] 2411 45 5 91 1T}
I*ll LEL | hid Lo s 9.1
1921 6,114 EER 1 a7T1 1%k
1911 10,978 1975 1245 111
1941 E T I T A 154 353
1] 15797 -BA | A I1F7
198 10,178 1ES G T8 411
1974 JEBEL 180 3 1].741< 5§53

ASABT 1TH A 1028w B4.8
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1314
ERET)
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57h
BEall
15.67%
11,a5F
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lerrileren” are miled 1z agdememoars
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Fram [#+. [ gures seclude 2l coell ans ane pabac deraants, Mo Sipaees gaed are 1963 ape 1970, Tap
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TABLE 15

POLICE OFFICERS IM RATES PER 100,000 TOTAL
POPULATION: SELECTED COUNTRIES: 1900, 19540, 1970 AND

Astralla

Emgland-
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Framoa

Japan

Mt byl anad =
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14976
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1
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TAELE 14

PFEMNITENTIARY STAFF, INMATE POPULATIONS, AND
INMATE~-STAFF RATIO - CANADA: 1700) 01, 1944/67 and
1978119

1978 7%

196b147

1900/ 0

Inmatas javerage counth
Ciwracnimnad Srafi
Inmata; Staft Ratio

Moea: 3 repretencsoacodil soadf!

TRBELE ¥7

EXPENDITURES AND 5TAFF PER QFFEMDER,
WITH OFFENDERS PER 100,000 TCTAL POPULATION:
CANADA AND U.S.A.: RECENT YEAR

1977
Canads

Cormbdnad enpeandltsras am prabacian

At prg|d 550 937 .00 71T RT3
Probatlon pad paroda dgeo I 16 500
ddult oflender on cammundby superrision PR .35 M5
Expendioure: oHander ratie 1Dl | 143
il ier: agant ratlo 21319 417 ]
Adult offandery op usmmunity e sSon

por 100 popalatian L4y Y
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APFEMDIL " (k

APPENDIX “C"

Data Sources

TABLE I!
FIGLIRE A:

TABLE

TABLE 3:

TABLE 4:

TABLE &:

SLaLalgs Canamy jawng), Cnme ard Traffic Enfarcemem Scansmcs™

srx Table | [Acrud COffeaces |
Gallap Markanal £hrmbus Study. Febreary 981 (Fublic Parceation . . .|

Sransncs Canydy [19EL], "Came and Traffc Enforcement Statecics
1540

Dominen Bureau of Sransces, Carada. ""Trefhic  Enforcemens
Seatisnics ' MaLAngs Canads 1 L%81) 'Come and Traffg Enfaroeracnr
Carisrivs 1900 -

Traminian Bureau of Sanmics, Cinada jarmal 1360 o 1970), 'Crme
RANTCE | paleei”

Searicties Carvada laral 1971 oo 1973 'Come S1ansmgs (poace!

Fanmics Canada janowl 1979 oo 19805 " Crime and Traflfc
Falcrcemenr Manmes'

Mukhierjes, Jacchsen & Walke (1381 Squrce Book of &ssirahan
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