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I .    Execut ive Sum m ary

The John Howard Society is a nat ional charity com prising those who believe an

essent ial com ponent  of com m unity safety lies in social m easures that  serve to

reintegrate those who have offended into the com m unity as law-abiding cit izens. We

are located in 60 com m unit ies across Canada. Our Mission is Effect ive, just  and

hum ane responses to the causes and consequences of cr im e.

Crim es com m it ted with guns are very serious. Even when no injury occurs, the

potent ial for injury or death is high. The Crim inal Code and the courts clearly take such

offences seriously now.

I t  is not  for the John Howard Society of Canada to propose what  the sentences for gun

crim es should be. I ndeed, it  is our posit ion that  sentencing is an individual process that

m ust  reflect  the specifics of the offence and the offender. The John Howard Society of

Canada is m aking this subm ission in order to express its view regarding who should set

the nature and quantum  of a sentence and ident ify the principles on which those

sentences should be based. I n part icular, the John Howard Society believes that :

" the pr inciples of sentencing found within the Crim inal Code are

substant ially correct  and give sufficient  and appropriate guidance to

the sentencing court ,

" the sentencing courts, with reviews through appeal up to the

Suprem e Court  of Canada are com petent  and the only bodies

capable of establishing appropriate and just  sentences within the

principles established by Parliam ent , 

" there is neither need nor benefit  to be derived from  im posing 

part icular ly severe sanct ions in every case for gun cr im es beyond

those sanct ions already im posed today,

" data do not  support  the not ion that  gun cr im e rates are growing at

alarm ing rates except  in very part icular circum stances and

locat ions, 

" research over m any years shows conclusively that  neither the

deterrent  nor incapacitat ive intent ions of higher penalt ies are likely

to have a significant  or cost -effect ive im pact  on gun cr im e rates,  

" the new expenditures associated with the proposed m andatory

m inim um  sentences could be spent  m uch m ore effect ively to reduce

crim e generally, including gun cr im e, if directed towards

preventat ive init iat ives.

I I .    Do we sentence the cr im e or sentence the person?

A sentencing regim e such as m andatory m inim um s has the effect  of passing a

sentence based on the cr im e alone. I n effect , we sentence the cr im e rather than the

offender. The higher the tar iff required by the m andatory m inim um , the m ore
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pronounced this shift  from  the person to the cr im e as the basis of the sentence

becom es. We believe that  m ovem ent  towards m andatory m inim um  sentences

underm ines principled and effect ive sentencing and generates far m ore problem s than

they can address. 

Mandatory m inim um  sentences , while not  ent irely new to  the Canadian Just ice

system , are relat ively rare and for good reason. Parliam ent  should resist  the pressure

to distort  sentencing through arbit rary m inim um s.

I I I .    The problem s with m andatory m inim um  sentences

1 . Severe m andatory m inim um  sentences conflict  w ith the m ost

im portant  pr inciples of sentencing

Mandatory m inim um  sentences, part icular ly when they involve long periods of

incarcerat ion are incom pat ible with the Fundam ental Principle of Sentencing as set  out

in sect ion 718.1 of the Crim inal Code,  that  being:

A sentence m ust  be proport ionate to the gravity of the offence and the degree of

responsibilit y of the offender.

Mandatory m inim a are also inconsistent  with the other  Principles of Sentencing

contained in sect ion  718.2 of the Crim inal Code.  I n part icular the following principles

could not  be applied under Bill C-10:

(a)  a sentence should be increased or reduced to account  for any

relevant  aggravat ing or m it igat ing circum stances relat ing to the

offence or the offender,

(b)  where consecut ive sentences are im posed, the com bined

sentence should not  be unduly long or harsh;

(c)  an offender should not  be deprived of liberty, if less rest r ict ive

sanct ions m ay be appropriate in the circum stances;  and

(d)  all available sanct ions other than im prisonm ent  that  are

reasonable in the circum stances should be considered for all

offenders, with part icular at tent ion to the circum stances of

aboriginal offenders.

2 . Mandatory m inim um  sentences distort  the m eaning of

“proport ionality”

Those who drafted the sentencing principles in the Crim inal Code knew that

proport ionality can only work when we t ry to m ake one sentence proport ional to the

sentences given for other cr im es -  not  to the actual harm  done. I f cr im e A is m ore
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severe than cr im e B then it  should at t ract  a m ore severe sentence up to the lim its

considered acceptable in a civilized society. 

The reluctance to im pose punishm ents that  repeat  the cr im e on the offender is what

separates us m orally from  the act  of the cr im inal. We do not  want  penalt ies

proport ionate to the harm  suffered when such punishm ent  is either brutal or banal. I t

is for these reasons that  the Crim inal Code does not  define proport ion solely in relat ion

to the harm  suffered by the vict im . 

Proport ionality is achieved when the gravity of the offence, along with the degree of

responsibilit y of the offender, are used to establish where a sentence should fall in

relat ion to the relat ive severity of other sentences .

I n specifying principles that  st ress individualized sentencing, the provisions of the

Crim inal Code clearly ant icipate that  we can only have proport ionate sentencing where

the individual circum stances of the offence and the offender are carefully considered on

an individual case-by-case basis. Proport ionality, as contem plated in the Crim inal Code

is not  possible with severe m andatory m inim um  sentences.

3 . Penalt ies could be arbit rary and excessive

I t  is self evident  that  sentences focussed on the individual can not  be specified by

Parliam ent . Sentencing m ust  be done by those who hear the case -  judges. Parliam ent

cannot  consider individual circum stances and without  such considerat ion the penalty

becom es arbit rary and potent ially unconst itut ional -  part icular ly as the severity of the

m andatory penalty increases.

This point  is reflected by the Chief Just ice Beverly McLachlin when the Suprem e Court

of Canada ruled that :

Absence of arbit rar iness requires that  punishm ent  be tailored to the acts

and circum stances of the individual offender.1 

Mandatory m inim a affect  m ost  severely the least  serious offenders in circum stances

that  have the greatest  m it igat ing circum stances while having lit t le or no effect  on the

m ost  serious offenders who would at t ract  such sentences anyway.

Som e offences using a gun are less serious in their im pact  than others where bare

hands or other weapons are used.  We think it  m akes m ore sense to sentence on the

basis of the outcom e of the cr im e and the responsibilit y of the offender than on the

basis of the weapon that  was used. 

4 . Penalt ies w ill likely exacerbate racial bias

Aboriginal youth in Winnipeg or young blacks in Toronto do not  turn to gun cr im es as

an alternat ive to m edical school or operat ing their  own businesses. They turn to gun
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crim es as an alternat ive to gr inding poverty and the perceived lack of opportunity. I f

we do not  address those factors that  cont r ibute to racism , alienat ion and poverty, no

crim inal just ice sanct ion will be sufficient  to deter, and no num ber of pr ison cells will be

sufficient  to hold, the new offenders. 

Mandatory penalt ies fall m ost  often on the m ost  disadvantaged. Mandatory m inim a

lead to increased incarcerat ion rates of poor visible m inorit ies and in part icular

Aboriginal and Afr ican-Canadians. Such sentencing pract ices are viewed as racist  by

m any of those from  m inority com m unit ies. This only intensifies the anger and

alienat ion they feel. 

5 . Confidence in the just ice and polit ical system s w ill decline

The Governm ent  of Canada should not  take act ion that  would prom ote and reinforce

unfounded dist rust  in our judiciary. I f the judicial system  of courts and appeals cannot

be t rusted to give appropriate sentences within current  pr inciples and precedence, then

it  would be difficult  to explain why they should be  t rusted in any other circum stance. 

Respect  for the cr im inal just ice system  will never be achieved by m easures that   breed

dist rust  in our judiciary. Measures that  would elim inate the discret ion of the court  and

replace it  with one that  is inherent ly arbit rary and irrat ional cannot  generate public

confidence in either the judicial or the polit ical system s.

I f ordinary people serving on jur ies and com petent  thought ful judges would not  give

sentences required under Bill C-10, then it  is likely that  the just ice system  will lose

credibilit y as it  is viewed increasingly as being prem ised prim arily on r igid polit ical

considerat ions rather than judicial ones. Different  penalt ies based on the weapon used

rather than the harm  done and the degree of responsibilit y of the offender will not

m ake sense to the public.

6 . Harsh penalt ies encourage m ore recidivism

When the im pact  of C-10 runs its course, the sam e num ber of gun offenders will be

released each year from  prison than is the case today. Having served longer sentences,

those being released from  our pr isons will likely be m uch m ore difficult  to reintegrate

into society, and we will have fewer resources to either prevent  cr im e or rehabilitate

offenders. They will be m ore likely to offend again.

7 . The int roduct ion of new  m andatory penalt ies w ill be difficult  to

control

Bill C-10 m ay open a new door to m andatory sentencing that  others will follow with

sim ilar m easures for whatever cr im e is current ly catching headlines. Thanks to the

escalat ion in the use of m andatory m inim a in the United States, they now have  5 to 8

t im es the im prisonm ent  rate of any other western indust r ialized count ry. Canada has

created a just  and peaceful society with an incarcerat ion rate that  is one-seventh that

of the US. We should be reluctant  to adopt  their  approach to sentencing now.
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I n fact , looking to Canada for solut ions appears increasingly to be the case.

Crim inologist  Julian Roberts notes that :

. . .  count r ies with som e of the m ost  severe laws for MMPs are beginning to repeal

them . For exam ple, about  25 U.S. states in the past  few years have passed laws

elim inat ing or reducing som e of the lengthy MMPs, given the distort ion,

increased costs, and high rates of incarcerat ion that  have resulted from  r igid

sentencing schem es...2

8 . Discret ion w ill shift  from  the judge to the crow n or police

The difficulty of giving m andatory sentences to those with m it igat ing circum stances will

lead, in som e circum stances, to a reduct ion in the charge. To address the likely

increased pressure to deal with a backlog of cases bound for t r ial, crowns m ight  see

plea reduct ion as their only opt ion. This sim ply m akes the cr im inal just ice process a

crude and hidden one that  serves to distort  the evidence and sentencing process. This

hidden use of discret ion has been well docum ented in other jur isdict ions. I n a research

paper on the use of m andatory m inim um  Sentences prepared for the Departm ent  of

Just ice Canada, Tom as Gabor concludes:

There is no evidence that  either discret ion or disparit ies are reduced by

MMS [ m andatory m inim um  sentences] . While judicial discret ion in the

sentencing process is reduced (not  rem oved) , prosecutors play a m ore

pivotal role as their charging decisions becom e crit ical.3 

9 . Canadian experience does not  show  that  harsher penalt ies reduce

crim e

I t  is because of our Principles of Sentencing that  Canada benefits from  a substant ially

lower rate of im prisonm ent  than the US where m andatory m inim a have becom e

com m on. This was not  always the case. Looking back 30 years, the incarcerat ion rate

in Canada at  90 (per 100,000 populat ion)  was close to that  of the US at  149. Today the

incarcerat ion rate in Canada is 108 while the incarcerat ion rate in the US has soared to

750. One m ight  expect  that  if incarcerat ion prevented cr im e either through deterrence

or incapacitat ion these stark differences in incarcerat ion rates would lead to very

different  cr im e pat terns over t im e. I n fact , this is not  the case. Crim e fluctuat ions in

Canada and the US have rem ained surprisingly sim ilar. Property cr im e is about  the

sam e between the count r ies while serious violent , and in part icular gun cr im es in the

US have rem ained consistent ly  m uch higher than the Canadian rate. 

The following chart  (Figure 1)  shows the relat ive t rends in hom icide between 1961 and 

2003 in Canada and the US. Please note that  in order to allow for easier com parisons

between the t rends in the US and Canada the chart  com pensates for the fact  that  the

actual rate of hom icide in Canada has rem ained throughout  this period at  one- third

that  of the US. The sim ilar t rends suggest  that :

" factors that  influence hom icide t rends in the US and Canada are

likely to have been the sam e,  and

" The high rate of incarcerat ion in the US appears not  to have had a

discernable incapacitat ing or deterrent  im pact  on their hom icide

rates.4
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Figure 2

Canada spends m uch less on incarcerat ion per capita than the United States while

m aintaining a m ore hum ane society and cr im inal just ice system .

The variat ion in gun cr im es between cit ies in Canada is substant ial. The fact  that

between and within cit ies there are often huge differences between neighbourhoods in

rates of gun cr im es cannot  be explained by tougher sentencing in low cr im e

neighbourhoods. 

Figures 2 and 3 show im portant

differences in cr im es -  both

over t im e and locat ion. The

substant ial differences in violent

cr im e rates between cit ies

across Canada can not  be

explained through different

sentencing laws or regional

pract ices.

The correlat ion between an

im portant  econom ic indicator

like unem ploym ent  with robbery

is com pelling. Together, data

such as these m ake a

Figure 1

Figure 3
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persuasive case for init iat ives that  address the st rongest  factors that  determ ine cr im e

rates -  social condit ions. I f the intent ion of Bill C-10 is to reduce gun cr im e than it  is

clearly not  addressing those factors that  actually give r ise to gun cr im es and cannot  be

successful.

1 0 . Most  research does not  support  the effect iveness of m andatory

m inim um  sentences

Academ ic studies that  challenge the theory that  harsh penalt ies reduce cr im e abound.

A large scale review of the United States experience with enhanced sentences for gun

crim es involving data from  nearly all states over a 16 to 24 year period found that :

Several sm all-scale studies have suggested that  the laws m ight  reduce som e

types of gun cr im es. We found that  the laws produced such an im pact  in no

m ore than a few states and that  there is lit t le evidence that  the laws generally

reduce cr im e or increase prison populat ions.5

I n Virginia ,  state law am endm ents im posed m andatory m inim um  sentences for

firearm  offences as well as special grants to support  the prosecut ion of these offences

in certain part icipat ing localit ies. Data collected between 2000 and 2002 “ indicated that

levels of nearly all violent  offences com m it ted using a firearm  increased in both the

program  localit ies and statewide following the program  im plem entat ion” .6

Florida State has put  great  effort  into prom ot ing the m andatory sentencing regim e

that  they int roduced in 1998, claim ing that  the decline in gun cr im e that  followed the

enactm ent  of the legislat ion proved that  such m easures were effect ive. But

Crim inologist  Alex Piquero of the University of Flor ida reviewed the data carefully and

concluded:  

Those who support  the law credit  it  with a dram at ic reduct ion in cr im e but

our study shows that  cr im e was already dropping in Flor ida, as it  was in all

states, before the law was passed.

An analysis of Flor ida’s I ndex Crim e stat ist ics shows there was a greater

drop in cr im e before the law went  into effect . Between 1994 and 1998, the years

before the 10-20-Life statute was passed, cr im e fell by 16 percent , com pared

with a 13 percent  decline between 2000 and 2004, im m ediately after the law

went  into effect .7
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I n California crim e t rends have m oved in opposite direct ions between young and adult

offenders even though adults were subject  to severe m andatory m inim um  sentencing

provisions and m uch higher levels of incarcerat ion.

According to incapacitat ion theory, California’s enorm ous decline in

youth im prisonm ent  should have resulted in m ore cr im inal youth on the

st reets, and m ore juvenile offending and violence. Sim ilar ly, the rapid

increase in adult  incarcerat ion following 1983 should have rem oved

crim inal adults from  the public dom ain, result ing in lower rates of adult

offending and violence. 

I n reality, the opposite has t ranspired. Com pared to their respect ive

levels 30 years ago, violent  felony arrest  rates for California’s youth ages

10-17 are 37 percent  lower as of the latest  report  released by the Crim inal

Just ice Stat ist ics Center in 2004. Over the sam e period, violent  felony

arrests for adults increased 18 percent . (Table 1.)  Teen violence rates,

higher than adult  violence rates in 1975, are considerably lower than adult

rates as of 2004. Overall,  youth felony arrests have dropped 60 percent

over the last  three decades and now stand at  their  lowest  level since

1955. Youth im prisonm ent  rates, after m oderate variat ion since 1970,

have also reached an unprecedented low. Adult  felony rates, on the other

hand, have increased 24 percent  during the period even while

im prisonm ent  rates reached consistent  highs.8

I n Canada ,  a large m eta-analysis of all valid research conducted over 50 years in

North Am erica that  tested the im pact  of sentence length and recidivism  found that :   

The results were as follows:  type of sanct ion did not  produce decreases in

recidivism  under any of the three condit ions.  Secondly, there were no

different ial effects of type of sanct ion on juveniles, fem ales, or m inority groups. 

Thirdly, there were tentat ive indicat ions that  increasing lengths of incarcerat ion

were associated with slight ly greater increases in recidivism .9 

Canadian cr im inologists Anthony Doob and Cheryl Webster published an exhaust ive

review of the internat ional literature over several decades. They conclude that :

We propose acceptance of the null hypothesis that  variat ion within the

lim its that  are plausible in Western count r ies will not  m ake a

difference...Deterrence-based sentencing m akes false prom ises to the

com m unity. As long as the public believes that  cr im e can be deterred by

legislatures or judges through harsh sentences, there is no need to

consider other approaches to cr im e reduct ion.10

I V.   Trends with gun cr im es in Canada do not  support  the need for

harsher punishm ents.
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1 . Hom icide Trends

According to Stat ist ics Canada:

Since 1961, when nat ional hom icide

stat ist ics were first  collected, there

have been two dist inct  t rends. Following

a period of stabilit y between 1961 and

1966, the hom icide rate m ore than

doubled over the next  ten years,

reaching a peak of 3.03 hom icide

vict im s (per 100,000 populat ion)  in

1975. Since 1975, despite annual

fluctuat ions, the rate has gradually

declined.11

2 . Gun Crim e Trends

By m ost  m easures, gun cr im e has subsided

substant ially in Canada over both the short

and longer term . Data recent ly produced by

Just ice Canada in January 2006 show start ling, and presum ably reassuring t rends

including:

" The hom icide rate in Canada dropped between 1974 and 2004 25%

from  2.63 (per 100,000 of populat ion)  to 1.95 while firearm

hom icides dropped even further during the sam e period with a 54%

drop from  47.2 to 27.7.  (Table 10)

" Firearm s used in robbery dropped between 1974 and 2004 from  26

to 12. (Table 14)

" Dram at ic declines in vir tually all violent  cr im es were recorded over

the last  15 years with a com bined drop from  6.5 to 2.6.12 (Table

16)

These changes are dram at ic and posit ive. One area of concern ident ified in the data is

that  when a firearm  is used, there has been a shift  in recent  years from  r ifles and

shotguns to handguns. This does  not  suggest  that  cr im e is worse, only that  handgun

availabilit y m ay have increased. Very recent  data from  Stat ist ics Canada show that  in

the last  two years there has been an increase in gun- related hom icide in a few m ajor

cent res. This change cannot  be explained by different  sentencing pract ices in those

cent res. 

V.   Conclusion

All of the above give r ise to our conclusions art iculated at  the beginning of this br ief

that  pr incipled sentencing cannot  be invoked through severe and arbit rary m andatory
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m inim a as proposed in Bill C-10. Neither does the evidence suggest  that   such

m easures will reduce gun- related cr im inal act ivity.

VI .   Recom m endat ion

Bill C-10 should be withdrawn and replaced with legislat ion that  addresses those social

factors that  have the potent ial to influence rates of gun cr im es.
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